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AUTHORITY AND LAW IN ANCIENT EGYPT 


JoHn A. WILSON 
UNIVERSITY OF CHICAGO 


ANY BRIEF CHARACTERIZATION of a history covering three thou- 
sand years will of necessity have to deal rather brusquely with the 
complexities of a changing organism. Further, the statement which 
follows may have certain dicta which seem to be competitive or 
mutually contradictory, such as the argument that the king of 
Egypt, as a god, was the sole source of law and authority, yet 
relied upon other gods for oracular direction and delegated great 
legal responsibility to the vizier and other officials. If such state- 
ments are paradoxical, it is because the Egyptian state retained 
the paradox of a dogma which insisted upon the divine absolutism 
of the monarch, along with a practice of government which utilized 
a number of responsible agents. Finally, the attempt to under- 
stand another culture in its own terms always has a semantic dif- 
ficulty in the inexactness of the translation of concepts from one 
culture to the other. 


I. AutTHoritry WITHIN THE STATE 


The basic proposition with regard to authority and the source 
of law in ancient Egypt is that the King of Egypt was a god. This 
may have been expressed in different ways in the course of Egyp- 
tian history, and this official dogma may have been imperfectly 
carried out in different periods, but there is abundant evidence 
from the beginning of the dynasties down to the Roman emperors 
that the central dogma of the state was that the ruler of Egypt 
was no representative or servant of the gods, did not rule by a 
divine right which came to him with his throne, but ruled because 
he was born a god, with the divine function of rule inherent in 
his physical and spiritual being. In the very first dynasty inscrip- 
tions designate the king as the god Horus, and some of the Pyramid 
Texts which exhibit an archaic type of writing and which appar- 
ently refer back to a predynastic situation insist upon his divine 
nature. 
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As the god who alone possessed and directed the state, the king 
of Egypt had certain divine attributes of rule. The most common 
are two, hu and sia, or sometimes three, hu, sia, and ma‘at. We 
shall translate hu as “authoritative command,” sia as “ percep- 
tion,” and ma‘at as “justice”; in other words, hu, the divine 
ability to create or recreate a situation by speech, sia, the divine 
recognition and understanding of situations, and ma‘at, the mainte- 
nance of a divine order within society. All three attributes were 
deified by the Egyptians, Hu and Sia as gods and Ma‘at as a 
goddess. To the king it was said: “ Authoritative command is in 
thy mouth, perception is in thy heart, and thy tongue is the shrine 
of justice.” Elsewhere, the king was said to have carried off 
‘ authoritative command by conquest, to have gained control of per- 
ception.” The first two, the ability to see and know a situation and 
the ability to meet that situation by command, are divine attributes 
which by themselves might work for good or evil; the third, justice 
or order or truth, is an attribute which imposes responsibilities 
upon the king, since it involves conformance with principles of the 
universe which come down from the creation or it involves right- 
dealing among humans. This ma‘at is the most important of the 
divine attributes of the king, and we shall return to it later. Here 
it should be added that ma‘at, in its sense of truth, order, or regu- 
larity, belonged to the world which the gods set up at the creation. 
Therefore, as the coronation of each king was a recreation for 
Egypt, the coronation texts insist that ma‘at has been restored 
through the effective arrival upon earth of this eternal yet new 
god, the incoming king.® 

Nevertheless, the role of the king was not as arbitrary as most 
of the texts seem to claim. His brother gods recaptured a con- 
siderable share of the direction of specific acts of government. At 
the beginning of the Fifth Dynasty, the apparently unlimited 
authority of the king was checked by the abrupt rise in power of 
the sun-god Re. We cannot tell at what point in Egyptian history 


*Kuban Stela of Ramses II, 1. 19: C. E. Sander-Hansen, Historische 
Inschriften der 19. Dynastie, I (Bruxelles, 1933), pp. 31 f. 

* K. Sethe, Die altdégyptischen Pyramidentecte, I (Leipzig, 1908), § 300c; 
ef. § 307a-b. 

*E.g., a hymn celebrating the accession of Mer-ne-Ptah:—A. Erman, 
The Literature of the Ancient Egyptians (London, 1927), pp. 278 f.; see 
also H. Frankfort, Kingship and the Gods (Chicago, 1948), p. 150. 
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the gods began to express their desires through various kinds of 
oracles, but this agency becomes increasingly clear as time goes on. 
The king himself, as a priest of all the gods, might visit a temple 
and lay a proposition before a god, as Ramses III sought the ap- 
proval of Amon-Re for military campaigns. Thus the communica- 
tion was directly between the god and the god-king. However, in 
other instances the god seems to have acted independently in affairs 
of the state, as when the god Amon-Re in sacred procession sought 
out an unimportant prince and indicated that this young man 
was to be the king whom we call Thut-mose III.* Again, Hat- 
shepsut refers to the dark period when Egypt lay under the foreign 
domination of the Hyksos conquerors: “ They ruled without Re, 
and he did not act by divine command down to (the reign of) 
my majesty.” ° That is, since the barbarian Hyksos did not use the 
sun-god in their government, that god refused to give oracular 
direction to the state throughout their rule and even later. 

This brief notice of oracles is all that will be said here as an 
indirect reference to the authoritative role of the priests within the 
state. Their agency did not appear in the expressed dogma of the 
state, but it may nevertheless have been very effective. 

The most important “ civil ” official in the sacred state of Egypt 
was the vizier, who at first had been selected from the king’s family, 
but by the Fifth Dynasty might be unrelated to the king. From 
the same dynasty on, he enjoyed a subsidiary title, or perhaps an 
epithet, “the Prophet of Ma‘at,” that is, the priest who might 
speak for the goddess Truth or Justice. One official tells us of his 
appointment to be Prophet of Ma‘at, with the proud boast: “I was 
a noble, the second of the king, the fourth of him who judged the 
Pair.” © This is remarkable language for one who was not a god: 
he claimed to be a partner of the king, as well as a partner of the 
god Thoth, who judged the pair of contesting gods, Horus and 
Seth. This is the clearest possible statement of the independent 
responsibility of this highest magistrate in the land, even though 
the accompanying text is careful to emphasize that this vizier acted 


‘From the temple of Karnak; Ancient Near Eastern Texts relating to 
the Old Testament, ed. by J. B. Pritchard (Princeton, 1950; hereafter 
abbreviated as ANET), p. 446. 

* From the Speos Artemidos in Middle Egypt; ANET, p. 231. 

* From the autobiography of the 18th dynasty vizier Rekh-mi-Re; ANBZT, 
p. 213. 
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only in strict conformance with the principles which the king had 
laid down for his office. 

Those principles of just procedure and attitude will not be de- 
tailed here, but two points might be noted. First, in addition to 
the regular and formal hearing in his audience hall, when appel- 
lants might present their formal pleas, the vizier had to walk 
forth every day, so that poor or timid people might also have a 
chance to appeal to him for justice. Second, the king’s charge to 
the vizier is very detailed, insists upon the strictest impartiality, 
and also directs that all of the vizier’s judicial activity be carried 
out “in conformance with the regulations and that everything be 
done in conformance with the precedent therefor.” * This sounds 
as though the vizier had very little personal discretion, as though 
he had to be scrupulous in maintaining justice according to known 
law, but essentially was merely the mouth-piece or the prophet for 
justice. The king uses the curious words to the vizier: “ The place 
of refuge for the official is to act in conformance with the regula- 
tions.” * Despite the very sweeping range of functions laid upon 
the vizier, his individual authority was thoroughly limited by 
known precedents and procedures from the past. Perhaps, after all, 
only the king, who was a god, could dispense justice in terms of 
ethical principles, rather than customary procedures. 

The Egyptian texts often relate how the king called together his 
counselors and sought their advice. This turns out to have no 
legislative force, since such a consultative assembly appears only 
in contexts where the king uses them as a sounding-board for his 
own ideas, or where the officials give a timorous advice which the 
king brusquely rejects in favor of his superhuman wisdom.’ This, 
to be sure, is a device of propagandistic literature, in order to 
emphasize the higher qualities of the pharaoh, but it does indicate 
that the voice of the majority had no such weight in Egypt as it 
had in Mesopotamia. 

Egypt is a land six hundred miles long, and the sole ruler could 
not exercise personal authority everywhere at all times. An elabo- 
rate bureaucracy was constructed, which dispensed justice and 
carried out administration in the king’s name. As a matter of 


™ From the regulations for Rekh-mi-Re’s activity; ibid. 

® Ibid. 

* For example, Ka-mose’s attack upon the Hyksos (ANET, p. 232); 
Thut-mose III’s advance upon Megiddo (ANET, pp. 235 f.). 
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practical necessity, this included considerable local responsibility 
and therefore authority. The autobiographies of officials frequently 
assert this provincial independence in the claim that a noble has 
undertaken forthright action to keep his province free from dis- 
aster or that he had judged his people with impartiality. Thus, 
although the king was theoretically the sole source of law and 
authority, in practice he sought the backing of the gods, delegated 
a heavy responsibility to the vizier, and also delegated much local 
autonomy to the nobles in their own home districts. 

The king was the god who dispensed rule, and the people were 
his materials to be ruled. He had a responsibility to maintain 
ma‘at in his realm, and he had a proprietary responsibility to main- 
tain his flock in a prosperous condition. But the people were only 
mortals, and they had no inherent right to justice. They could 
only be humbly grateful if they were nurtured toward prosperity 
and did receive an impartial and paternalistic justice. At one 
period in Egyptian history, the troubled times between the Old 
and Middle Kingdoms, there was a debate as to whether an ordi- 
nary Egyptian had a right to demand justice,*® but the normal 
situation in Egypt was that ma‘at-justice was the king’s offering to 
the gods, rather than a debt which the king owed to his subjects. 


II. Tue LAws oF THE STATE 


Egypt had neighbors in Asia who wrote down laws, arranged in 
such a systematic way and having such comprehensive coverage 
that it is customary to speak of codes of law in the Asiatic cultures. 
Despite all the written documents which have come down to us 
from ancient Egypt, we possess neither a body of law which is 
comparable to the Asiatic codes, nor any textual references to such 
laws elsewhere, nor even a later tradition about a king or official 
who was a law-giver or law-codifier until one comes down to the 
late tradition about King Bocchoris, who reigned about 700 s. c.™ 
We do have legal documents, such as testaments and transfers of 
property, as well as abbreviated records of court proceedings.” 


10 Most specifically stated in the protests of the Eloquent Peasant 
(ANET, pp. 407 ff.), also implied in the Admonitions of Ipu-wer (ibid., 
pp. 443 f.). 

11 Diodorus, 1. 79. 

12K. g., ANET, pp. 214-17. Cf. A. Scharff and E. Seidl, Hinfiihrung in die 
dgyptische Rechtsgeschichte . . . I, Aegyptologische Forschungen, Heft 10 
(Hamburg, 1939). 
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These give us information about legal procedure but nothing about 
law. We do have specific legal regulations issued to cover specific 
situations, such as decrees exempting individual temples from the 
obligation to supply forced labor for the state, or a decree banish- 
ing a disloyal priest from his post.’* But these are decrees rather 
than law. 

It is necessary to remove from consideration the former under- 
standing of one Egyptian scene, with its accompanying text. When 
the Egyptian vizier sat in judicial hearing, forty objects were spread 
out on four mats in front of him, and it was formerly assumed that 
these were forty scrolls of law. The Egyptian word for these forty 
objects has now appeared in other contexts, and it seems that they 
were instruments used in punishment, such as leather straps. 
These then would be symbols of the punishing power of the state, 
and not the written, impersonal law toward which an appellant 
might stretch out his hand in supplication. 

Since Egypt was blessed by having on earth a god as king, law 
proceeded from his mouth, always vitally renewed, and no codifica- 
tion was necessary or even proper. Of course legal procedure was 
followed in Egypt, but the specific practice must have stemmed from 
the customary law of the land before there was a unified state. It 
is even possible that such customary law differed in different parts 
of Egypt; that could well be within the divine understanding of 
the king as to what was good for his people. 

Egypt had a word for a specific regulation or the law to cover a 
single situation, hap, but she had no word for law in general. The 
all-embracing term which applied to legal procedure and the spirit 
in which legal procedure was undertaken was ma‘at, which in dif- 
ferent contexts may mean: “ order, right, right-dealing, rightful- 
ness, righteousness, truth, justice.” There was no distinction be- 
tween “truth” and “justice”; both were covered by the term 
ma‘at. Thus ma‘at as “truth” involved right relations to “ facts ” 
as they were understood in a sacred society, and ma‘al as “ justice ” 
involved right relations between the governor and those who were 
governed as this was understood in a sacred society. The concept 


**E.g., ANET, p. 212; JNES 6 (1947), pp. 219ff.; J. H. Breasted, 
Ancient Records of Egypt (Chicago, 1906), I, §§ 773 ff. 

**P. E. Newberry, The Life of Rekhmara (London, 1900), p. 23; N. de 
G. Davies, The Tomb of Rekh-mi-Re at Thebes (New York, 1944), I, pp 
31 f.; ANET, p. 213. 
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of ma‘at definitely belonged to the religious order; it was the sub- 
stance upon which gods fed; it was the daily offering of the king to 
the gods.*° It was thus a spirit which properly pervaded the civil 
carrying out of government and justice for the ends of religion. 

The ancient Egyptians always shrank from the finality of carry- 
ing a series of concepts or a series of experiences on to their logical 
conclusions. They preferred to compromise or conciliate, to work 
things out on a topical] basis, rather than to systematize experience 
into a set of working principles for the future. Crises could be met 
with flexibility of action, if one were not obligated to follow written 
principles such as lie behind a code of law. Further, each king 
was a newly reborn god, a new source of verbal law, and it would 
be unbefitting if he were to be made the heir to a long-standing 
code which came from outside of him. 

Thus the picture which we get is that of a somewhat pragmatic 
order, governed only by the large and general principle of ma‘at, 
which combined “ truth,” “ justice,” and “order.” Certainly there 
was a recognition of the necessity and obligation for good manage- 
ment, but apart from that it is impossible to claim that ancient 
Egypt formulated any ethical basis for government and law. This 
“Jawlessness ” permitted a kind of flexible strength in allowing a 


dogmatically traditional society to meet the new situations of 
changing times. But it was also as inherent weakness of the society, 
and when the king ceased to function as a god and became the tool 
of priests, officials, and foreign rulers, Egyptian culture gradually 
disintegrated. 


15 R. Anthes, Supplement no. 14 to JAOS (1952), pp. 3-7. 





AUTHORITY AND LAW IN MESOPOTAMIA 


E. A. SPEISER 


UNIVERSITY OF PENNSYLVANIA 


I 


THE OUTSTANDING FEATURE Of kingship in ancient Mesopotamia 
is the ruler’s subservience to the gods throughout the long recorded 
history of that composite civilization. Thus in the Sumerian myth 
of cultural norms the attributes of kingship are listed in fourth 
place, after three separate divine groupings.’ Old Assyrian inscrip- 
tions state explicitly that the real king was the god Ashur, whereas 
the mortal ruler was merely the god’s agent (issakku).? Other 
times and places likewise provide abundant evidence of similar 
recognition of the gods’ overriding authority.® 

Such a climate is clearly unfavorable to persistent deification of 
the temporal ruler. In point of fact, this practice, although often 
alleged, has never been established beyond dispute. It is true that 
some of the kings of Akkad, in common with those of the Third 


Dynasty of Ur and of sundry other places and periods, appear 
to boast certain aspects of divinity. The actual import of these 
instances is not altogether clear. They are, in any event, scattered 
and sporadic.* The practice was limited and atypical at best. While 
it does embrace a Naram-Sin or an Ibbi-Sin, it is precisely these 
kings on whom tradition, so far from extolling them as gods, 
fastened the stigma of ill-fated rulers.° Moreover, the Mesopo- 


18. N. Kramer, Sumerian Mythology (1944), 64 ff., 116. 

? B. Landsberger and K. Balkan, Belleten 14 (1950), 231; ef. Orientalia, 
20 (1951), 483. 

*T have dealt with this general subject in a paper entitled “ The Idea of 
History in Ancient Mesopotamia,” which is scheduled for publication in 
the near future. 

‘On this question see the comprehensive studies by R. Labat, Le caractére 
religieux de la royauté assyro-babylonienne (1939); C. J. Gadd, Ideas of 
Divine Rule in the Ancient Near East (1947); and H. Frankfort, Kingship 
and the Gods (1949). For a recent refutation of the deification theory ef. 
T. Fish, “Some Aspects of Kingship in the Sumerian City and Kingdom 
of Ur,” Bulletin of the John Rylands Library 34 (1951), 37 ff. 

°H. G. Giiterbock, ZA 42 (1934), 31 f., 61, 75. 
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tamian king remains at all times subject to the tyranny of the 
omens. A god incarnate would not be normally expected to take 
his cue from the liver of a sheep. 

There are other significant details of the Mesopotamian pattern 
which point uniformly to the conclusion that the very concept of a 
deified ruler would be incompatible with the whole spirit of the 
underlying civilization. In the area of government, e. g., ultimate 
authority resided not in the given individual incumbent, but in 
the corporate assembly.° The proemium to the Etana Epic recalls 
a barbarous stage when mankind had not as yet had the benefit of 
consultative government (mitluku).? It was presumably in order 
to put an end to such chaos that kingship, as a constructive civiliz- 
ing factor,® came down from heaven.® Etana himself, incidentally, 
as the traditional shepherd, personifies the abiding cultural stereo- 
type whereby the Mesopotamian king is the “ shepherd of the great 
people,” ?° and hence responsible to his own master for the welfare 
of the flock.1t Kingship, in other words, was limited here from the 
start by the twin checks of state and religion. 

The assembly (Sum. uk kin, Akk. puhrum) is shown to operate 
as a safeguard against autocracy already in the penumbral stage 
that separates prehistory from history. Before he can embark on a 


°L. Oppenheim, Orientalia, 5 (1936), 224 ff., and especially Th. Jacobsen, 
JNES 2 (1943), 159 ff. 

7 Babyloniaca 12 (1931), 11. 13. 

® According to the Sumerian King List (Th. Jacobsen, AS 11 [1939], 
71 ff.) ‘kingship was lowered from heaven’ at the very beginning of the 
first antediluvian dynasty. But it remained for Etana, the ‘shepherd, the 
one who to heaven ascended, the one who consolidated all lands’ (ibid., 
80-81. 16-18), to introduce the habits of civilization. 

*The fragmentary condition of the extant portions of the Etana Epic 
leaves wholly in the air the connection, if any, between the introduction, 
which refers to mankind’s chaotic state, and the rest which features Etana’s 
ascent to heaven. The suggestion may be hazarded, however, that the 
ascent had something to do with the bringing down from heaven of the 
mitluku, the boon of consultative government. The fabulous airlift, then, 
may have been part of a divine scheme to provide the necessary transporta- 
tion. Needless to add, all this is but a guess. The alternative, however, of 
ignoring any connection between the beginning of the epic and the central 
tale, involves a complete non sequitur. 

1° Cf. B. Landsberger, Der kultische Kalender (1915), 119 ff.; Gadd, Ideas 
of Divine Rule, 39 ff. 

11 I doubt whether the motive of “keeping sheep as an industry gainful 
to the god” (Gadd, ibid.), had anything to do with the matter. 
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fateful campaign against his rival Agga, Gilgamesh must obtain, 
according to a Sumerian poem, the approval of the elders as well 
as the townsmen of Uruk.’ The Akkadian Epic of Gilgamesh 
retrojects the same condition to the days preceding the Flood; for 
Utnapishtim cannot start the construction of his ark until he has 
broached the subject to the elders and the people of Shuruppak.** 
What is more, the assembly is not just a fanciful motif appropriate 
to myth and legend. Its reality is vouched for by the practical 
and sober discipline of omens. An Old Babylonian specimen in- 
forms us that in certain circumstances “the assembly has failed to 
reach an agreement.” ** Other instances tell repeatedly of elders 
gathering to advise the ruler on matters of moment.’® Evidently, 
this was a right and a privilege cherished not only by the nobles 
but by the people at large. 

It is, however, the evidence of religion that speaks most elo- 
quently of the vital place of government by assembly in the total 
pattern of Mesopotamian civilization. In the Sumerian world view, 
which became normative for the land as a whole, divine and human 
societies interfused. Things on earth were but an echo of cosmic 
conditions and, conversely, divine doings reflected mortal pursuits. 
The fact, then, that the assembly was also the ultimate source of 
authority among the gods lends added emphasis to the enormous 
significance of that institution in human affairs.*® 

All the gods, even the highest ones in the hierarchy, were sub- 
ject to the decisions of the cosmic body. That group alone was 
competent to name the head of the pantheon, to determine destinies, 
to regulate the length of reigns. Even the grant of immortality 
to a human, an Utnapishtim for example, required formal approval 
by the divine council.** 

This concept of collective authority as the supreme authority is 
basic to our present theme. None of the gods of Mesopotamia 


12 Jacobsen, JNES 2, 165f.; Kramer, ANET, 45. 

1® Tablet XI, 35; cf. Speiser, Leland Volume (Studies in the History of 
Culture, Menasha, Wisconsin, 1942), p. 60. This study was first presented 
on September 16, 1940 at the Bicentennial Conference of the University of 
Pennsylvania and was published in substance on November 30, 1940 in 
the British magazine Nature, pp. 705-708. 

14 A. Goetze, Old Babylonian Omen Texts (YOT X), 31 x 43-44, 

15 Cf. Oppenheim, Orientalia 5, 225 ff. 

16 Jacobsen, loc. cit., 167 ff. 

17 Cf. Gilgamesh Epic, XI, 197-98. 
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enjoyed absolute power individually. By the same token, no mortal 
had a warrant for unchecked power on earth. On the one hand, 
the king had to satisfy the proper councils of his realm; and on the 
other hand, he must answer to the gods for the management of the 
affairs which they had entrusted to him. 

To interpret the pleasure of the gods and to act at all times in 
accordance with their wishes was an ever more complex task. Only 
experts were competent to pass upon it. To that extent, therefore, 
the king was subject to the discretion of the priests. The priests 
imposed upon him various expiatory rituals, often to his intense 
discomfort and even distaste.‘* All sorts of phenomena were to 
the priests the means for a prognosis of the ruler’s every move. 
Small wonder, then, that in the solemn commemoration of the New 
Year there was an elaborate ceremony in which the high priest 
administered tangible and painful proof of the king’s essential 
unworthiness.’® This would seem to be the utmost in constitutional 
safeguards. 

State and religion, then, through the elders and the priests, were 
the instruments whereby the power of the Mesopotamian ruler was 
curbed. In all their essentials these two institutions are as old 
as the historic Mesopotamian civilization itself. They were inevit- 
ably among the most distinctive features of that civilization. To- 
gether with a third such feature they comprise the foundation of 
the Mesopotamian way of life. That third basic component is law. 


II 


Legal systems both implement and reflect the underlying con- 
cepts of state. The two are closely interrelated. All advanced 
societies, of course, whatever their system of government may be, 
have their laws. But the status of the law in each instance depends 
on the nature of the parent society.”° 

Mesopotamia has furnished a prodigious body of material per- 
taining to legal practice, but very little that bears on the theory. 
Such directly relevant terms as dinu and simdatu are confined to 
the practice in that they refer to ‘decision’ and to ‘the process 


18 Cf., e.g., ABL, 78. 

19 F, Thureau-Dangin, Rituels Accadiens (1921), 144. 415 ff. 

2° Cf. Speiser, “ Early Law and Civilization,” The Canadian Bar Review, 
October 1953, 863-77. 





12 E. A. Speiser 


and the results of due judicial procedure.’ ** The theory has to be 
reconstructed on the basis of the two general terms kittum and 
mésarum, which may roughly be rendered ‘truth’ and ‘ justice.’ 
Yet any unqualified translation of such intimate cultural rubrics 
is likely to fall flat, for these rubrics embody the stratification of 
the culture as a whole. 

In essence, méSarum is the process whereby law is made to func- 
tion equitably.*? This is one of the ruler’s principal duties. It 
involves supervision, adjustment, amendments. An able adminis- 
trator may find it necessary to make up-to-date compilations of 
normative provisions. Hammurapi did that, and so before him 
did Lipit-Ishtar and Bilalama, Ur-nammu and apparently also 
Urukagina.** The ruler who has fulfilled these obligations, or 
claims to have done so, is described as Sar méSarim ‘ the just king.’ ** 

The Mesopotamian king, however, for all his extensive judicial 
activity, was not the source of the law but only its agent. He was 
merely the faithful shepherd who tended the flock on behalf of 
his master. The cosmos was founded on certain eternal truths 
which the laws strove to safeguard. These truths applied to the 
ruler no less than to his subjects. The king, more than anyone 
else, must be ever watchful to maintain them. 

The sum of such cosmic and immutable truths was called kittum. 
A king might seek to ‘ establish’ (Sakdnum) the kittum just as he 
was bound to institute méSarum.*®> Yet the final source of kittum 


*1 For a fundamental discussion of these and related terms see B. Lands- 
berger, “ Die babylonischen Termini fiir Gesetz und Recht,” Studia et Docu- 
menta, II (1939), 219-34. A special value of dindti appears in JEN III, 
333. 31, where the word stands for ‘ court proceedings.’ 

*2 Landsberger, loc. cit., 220 ff.; G. R. Driver and J. C. Miles, The Baby- 
lonian Laws, I (1952), 21 ff. 

*° For the pre-Hammurapian compilation cf. the literature cited in 
Speiser, loc. cit., 867-68 and add J. Kilma, ArOr, 19/1-2 (1951), 37-59. 

**This and not Sarru(m)-kén, as has been often alleged, is the correct 
equivalent of the biblical Melchizedek; hence the divine pair Misor and 
Sydyk in Philo of Byblos (for a recent reference see H. G. Giiterbock, 
Kumarbi [1946], 114f.) would seem to stand for méSaru(m) and its 
Canaanite gloss rather than *méSarum u kittum. For such “ hyphenated ” 
names note in general the Ugaritic Ktr-w-bss and Qds-w-’mrr; and for the 
alternate separate use of gdS and ’mrr cf. the analogous use of ’l and sdy 
in Job 8.3. Note also ’l-w-‘lyn in the Aramaic inscription from Sujin, A 11 
(AfO 8, 2). 

*° The employment of gakanum with either of these nouns, or both, refers 
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was divine, not human. Shamash, the sun-god, was the prime 
heavenly authority in the matter, the bél kitti(m) wu méSari(m). 
The mortal ruler could at best claim that he merited the title of 
Sarru(m)-kén ‘ the king is legitimate,’ if his office was in conform- 
ance with divine norms.2° The fundamental distinction between 
kittum and méSarum—a distinction that has not received adequate 
notice—is observed neatly by Hammurapi who speaks of himself 
as ‘the just king (Sar miSarim) to whom Shamash committed the 
truths (kindtim).** The king, in short, was a trustee, not an auto- 
erat. Total law (kittwm u méSarwm) was impersonal and above the 
crown. The ruler was no more exempt from the legal provisions 
than any average citizen.** 

Since the law was not subject to a ruler’s whims, its proper 
application had to be guided by collected statutes reflecting both 
the established tradition and the necessary topical amendments. 
Enough such compilations are now extant—they are not codes in 
the fullest technical sense of the term *°—to indicate that the under- 
lying legislative process reaches back to the late third millennium, 
and to suggest that even older instances may be assumed with con- 
fidence.*° The arrangement into a prologue, a legal corpus, and 
an epilogue was itself apparently a matter of tradition. Expedience 
dictated that the text be available for consultation in the adminis- 
trative centers of the realm; hence the number of copies in which 
Hammurapi’s revision has come down to us. 


to the promulgation of laws by the given king. This is now confirmed for 
Lipit-Ishtar (e. g., Sumer, V, 58. 30-35, and the date-formula, RLA II, 148 
[87]), and has long been known in the case of Hammurapi (CH, v, 20-22), 
two rulers whose compilations are extant; cf. Driver-Miles, op. cit., 21. 

°° He was particularly likely to do so after usurping the throne, The 
parade example, of course, is Sargon of Akkad. Sargon I of Assyria ap- 
pears to have modeled himself after his illustrious namesake, in which 
practice he was followed by his grandson Narim-Sin. And although 
Sargon II of Assyria now appears to have been one of the sons of Tiglath- 
pileser III (see AfO 9, 79), the legitimacy of his succession remains in 
doubt. 

27 CH, rev. 25, 96-98. This view of the specific meaning of kittum, which 
was presented at the Symposium on April 14, 1954, was independently con- 
firmed on the following afternoon by A. Goetze; the text on extispicy 
which he cited at that time bore out fully the above interpretation. 

*8 For a recent example ef. D. J. Wiseman, The Alalakh Tablets, No. 17. 

2° Driver-Miles, op. cit., 41, 45. 

°° The legislation of Urukagina is known so far only from his historical 
inscriptions; but the phraseology suggests a special compilation. 
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The fact should be stressed that, although state and church inter- 
penetrated throughout the ancient Near East, Mesopotamian law, 
as we know it from many sources that span score of centuries, 
was strictly secular.*t It concerns itself with private and public 
property, trade and commerce, agriculture and land tenure, profes- 
sions and wages, and the general administration of justice. It is 
not a religious pronouncement. However closely the law may blend 
with the total cultural fabric, it enjoys nevertheless the dignity of 
an independent discipline. This is perhaps one of the main rea- 
sons for its great influence and appeal. Basically, of course, the law 
is always kittwm and hence an aspect of the cosmic order and an 
object of zealous care on the part of the meritorious king. The 
enforcement was the task of the governors, judges, and various 
’ other officials. As the chief steward, however—the trusted shep- 
herd—the king bore the final responsibility and acted as the human 
court of the last instance. Royal correspondence abounds in exam- 
ples of this particular activity. 


III 


Government and law comprise the means whereby civilization 
attempts to solve the problem of the individual’s relation to society. 


The kind of solution employed brings out, in turn, the essential 
character of the civilization which evolved it. 

The Mesopotamian answer, which has just been sketched in barest 
outline, featured a ruler who must account for his acts, first, to 
an assembly of his fellow-mortals and, second, to the gods, who 
were often unpredictable and even capricious. The supporting law 
concentrated on earthly security and steered clear of the doubts 
and anxieties which beset religion. Judging by the results, this 
particular solution of the societal problem enjoyed extraordinary 
success. 

Such success is signalized in several ways. For one, we are 
obliged to speak of a Mesopotamian civilization rather than of 
separate Sumerian, Babylonian, or Assyrian cultures, precisely be- 
cause the existing unifying factors outweighed the normally divisive 
differences of language, geography, and political boundaries; and 
foremost among these unifying factors were the law and the con- 
cept of state. For another, the influence of Mesopotamian society 


81 Driver-Miles, op. cit., 39. 
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spreads far beyond the limits marked out by the Euphrates and 
the Tigris. The Elamites and the Hurrians, the Hittites and the 
Syrians—these and others show close affinities with Mesopotamia 
proper in regard to law and government. In law, especially, generic 
relationship is assured by the prevailing use of the Akkadian lan- 
gauge, the cuneiform script, and the legal document, three out- 
standing features common to what has come to be called “ cunei- 
form law.” ** For yet another, the dynamism of Mesopotamian 
cilivization, largely through the medium of the same two factors, 
eventually influences also neighboring areas in matters of religion 
and literature, arts and sciences, and in various other aspects of 
society. International correspondence is conducted in Akkadian. 
Mesopotamia’s myths and the products of its wisdom literature 
travel far afield. In spite of unceasing political unrest and disrup- 
tion, much of Western Asia comes to reflect a community of basic 
cultural interests. Finally, the overwhelming importance of law 
as the key to a cherished way of life does not diminish with the 
end of the historic states of ancient Mesopotamia. The old tradi- 
tion survives in part in the very name of the Babylonian Talmud 
and in the Islamic legal schools which flourished on Mesopotamian 
soil. 

There is, in these circumstances, the danger of overstating the 
whole achievement. It is in order, therefore, to add that Meso- 
potamian ideas of the cosmos were not conducive to notable ethical 
progress; that related cultures made independent contributions 
which in many respects went far beyond any comparable Mesopo- 
tamian results; and that contemporary civilizations which lived by 
opposing faiths were highly productive in their own way. 

This inquiry, however, serves to underscore one thing in par- 
ticular: material remains in themselves are not the decisive criteria 
of ancient civilizations that they are usually believed to be. How- 
ever great may be the difference between the pyramids and the 
siqqurrats, and however spectacular, the principal features of the 
parent cultures reach deeper and loom larger. It is the societal 
features, and especially the respective concepts of state and of law, 
that afford a truly distinctive picture of a given civilization all the 
way back to the beginning of recorded history. Indeed, in the final 
analysis, it is these features that proved to make history. 


82 Cf. P. Koschaker, “ Keilschriftrecht,” ZDMG@ 89 (1936), 32. 











AUTHORITY AND LAW IN THE HITTITE KINGDOM 


H. G. Girersnock 


UNIVERSITY OF CHICAGO 
I. AutHoriry WITHIN THE STATE 


(a) ROLE OF THE KING 


In A Hirrire Text we find the following statement: “ The land 
belongs to the Storm-god, heaven and earth with the people belong 
to the Storm-god. And he made the Labarna, the king, his deputy 
(maniyahhatallas) and gave him the whole land of Hattusa. The 
Labarna shall govern the whole land!” ? 

In accordance with this theocratic view of kingship, we find that 
the Hittite king was not deified during his lifetime; he only “ be- 
came god ” when he died. There is, however, one detail which has 
to be discussed in this connection: the title “ My Sun” used for 
the king. Since the word “sun” is, in cuneiform, necessarily 
spelled with the determinative for “ god,” this title has been taken 
as evidence for the divine character of the Hittite king.* In favor 
of this interpretation, one might adduce the fact that in the reliefs 
of the Empire the king wears the same costume as the Sun-god: * 
round cap, long gown, and curved staff. Thus, one might say that 
the king wore the attire of the Sun-god (or vice versa) because he 
was “ My Sun,” and attribute both title and concept to Egyptian 
influence. But against the latter theory it has been pointed out 
that the title already occurs in the Old Kingdom, that is, at a time 
when contacts with Egypt seem unlikely.t| Whatever the explana- 
tion of these reliefs, the fact remains that the phrase “the king 
became god,” meaning he died, can only be understood if he had 


1TIstanbul ... Bogazkéy Tabletleri I, No. 30; transl. Goetze, JOS 1, 90 f. 

21, Engnell, Studies in Divine Kingship, p. 60; ef. C. J. Gadd, Ideas of 
Divine Rule in the Ancient East, p. 48. 

* Compare reliefs No. 34 (Sun-god) and 64 (king) in Yazilikaya (num- 
bering according to Bittel, Die Felsbilder von Yazilikaya, and Bittel-Nau- 
mann-Otto, Yazilikaya). On the interpretation of No. 34 as Sun-god see 
Giiterbock, Belleten 7, 298 ff., and S. Alp, Archiv Orientdlni 18, 1/2 p. 4. 

*F. Sommer, Die hethitisch-akkadische Bilingue des Hattuéili I., p. 72. 
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not been a god before his death; and there is not a single text 
referring to the cult of a living king that could be compared to 
those of the Third Dynasty of Ur. On the contrary, in the count- 
less cult texts the king worships the gods as a human being, and 
in the prayers he addresses them as his lords and calls himself 
their slave. In conducting the great cult ceremonies in person and 
in praying on behalf of the country, the king acted as the highest 
priest ° and represented the people in front of the gods. How im- 
portant these priestly duties of the king were, can be seen from the 
fact that he sometimes postponed or interrupted a campaign in 
order to perform one of the cult festivals. 

Special rites performed at the occasion of a king’s accession 
existed, but the texts referring to them are too fragmentary to 
give a clear picture. We hear that “the King sits down on the 
throne of kingship, and the Queen on the throne of queenship,” 
and that this ceremony is called a festival. (The mention of the 
Queen reflects her status as we know it from other sources, but we 
cannot dwell on it here.) More details are learned from a ritual 
describing the temporary installation of a substitute king (corre- 
sponding to the Akkadian term Sar puhi) ;* obviously the symbolic 
acts carried out with a prisoner whom the gods shall take as sub- 
stitute, are those of a real coronation. They are: anointing with 
the oil of kingship, putting on the garments of kingship and a 
special kind of headdress which, in function at least, corresponds to 
a crown. 

Turning now to the authority of the king, we shall postpone a 
discussion of the question as to in what degree his power was limited 
until we come to the role of the nobles. Let us see first his func- 
tion as supreme judge. Law 173 of the so-called Hittite Code says 
that “If anyone rejects the judgment of the king, his house shall 
be made a shambles(?) ; if anyone rejects the judgment of a digni- 
tary, they shall cut off his head.” * From other texts we learn that 
the king reserved for himself the right of deciding lawsuits which 


5 Called “priest” in KUB (Keilschrifturkunden aus Boghazkéi) VI 45 
i 20, iii 26-30. 

° KUB IX 10 and X 45; A. Gitze, Kleinasien, p. 84, n. 2. 

7KUB IX 13+ XXIV 5; transl. A. Goetze in Ancient Near Eastern 
Texts, ed. by J. B. Pritchard, p. 355f. (ANET). Anointing to kingship 
also mentioned in the text quoted by H. Otten, MDOG 83, 56 fn. 

® Goetze’s transl. in ANET 195. 
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exceeded the power of his subordinates, such as a vassal ruler ® or a 
governor.*® 


(b) ROLE OF PRIESTS, NOBLES, OR ELDERS 


About any role the priests played directly in the fields of 
authority and law we hear nothing. The existence, in Hittite times, 
of “holy cities ” governed by their priesthood is only inferred from 
Strabo’s account of Comana Cappadociae and from the mention 
of a “city of a god” in a treaty.’ Also, when real estate was 
donated to a deity,’ one may assume that it was administered by 
the priests of that deity, but this is not expressly stated. 

On the other hand, it is true that the priests exercised some 
power by administering the oracles. Records of oracle questions 
with their answers are among the most numerous texts in Bogazkéy. 
The subject matters with which such oracles are concerned are for 
the greater part connected with the correct performance of the 
cult, that is, with the priestly duties of the king; a few deal with 
the conduct or outcome of campaigns,'* and thus, with his mili- 
tary duties. But as far as I can see, matters of policy or jurisdic- 
tion were not treated in the oracles. 

“ Elders ” are mentioned occasionally. Thus, it is said in the 
Laws that the finder of stray cattle “shall drive it to the Gate of 
the King, but if he finds it in the country, the elders may assign 
it to him. ... If they do not assign it to him he becomes a thief ” 
(§ 71). Correspondingly we find elders mentioned as making de- 
cisions in court, together with the governors of towns and dis- 
tricts, in the instruction for the latter.1*_ But we do not know 
whether, or to what extent, such elders had a say in the local 
administration ; in other words, whether the existence of “ elders ” 
reflects anything that could be called “ Primitive Democracy.” * 
The assembly of gods in one of the Kumarbi epics is no more than 


®° KBo (Keilschriftterte aus Boghazkéi) III 3 iii 29 ff. 

1° Instruction for the b¢l madgalti, KUB XIII 2 iii 23 f. 

1 A, Gitze, Kleinasien, p. 96; O. R. Gurney, The Hittites, p. 72; treaty 
with Kupanta-KAL § 10 (J. Friedrich, Staatsvertriége I 116). 

12“ Vow of Pudubepa ” (E. Laroche, Revue d’Ass. 43, 55 ff.). 

18 Gétze, Kleinasien p. 121, n. 6. 

14 Bel madgalii iii 9. 

15 Th. Jacobsen, JNES 2, 117 ff. 
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a literary motif taken over from Mesopotamian models.** It is 
significant that in the proclamation of Hattusili I, a ruler of the 
Old Kingdom, the elders are not allowed to speak personally to the 
king.”* 

As far as noblemen are concerned, it seems as if there was a dif- 
ference between their role in the Old and New Kingdoms. Our 
main source for the Old Kingdom, the Proclamation of Telipinu,*® 
speaks of the pankus, presumably the body of the nobles, in the 
following terms: 


Whoever hereafter becomes king, and plans evil against his brother or 
sister—you are his pankug—speak frankly to him (as follows): ‘Read 
this tale of bloodshed in the tablet [that is, the historical introduction of 
the text itself]. Formerly bloodshed became common in Yattusa, and the 
gods exacted of the royal family the penalty for it.’ Whatever king does 
evil among his brothers and sisters, risks his royal head. Call the assembly! 
[Here called tuliyas] ... 


This means that the assembly had jurisdiction over the king if 
the latter committed a crime, and the right of warning him when 
it was obvious that he was about to do so. In the following para- 
graphs the assembly is granted jurisdiction also over royal princes 
and courtiers. The theory, however, that the pankus had a voice 
in electing the successor to the throne, is not borne out by the texts, 
as Sommer has shown.?® We are informed, it is true, that the 
grandees in fact once appointed a ruler,*° but this is mentioned as 
an offence, a usurpation of rights by the king’s “subjects” (lit., 
slaves). 

In the New Kingdom, we hear nothing of the pankus. Nobles 
are mentioned, under different names, such as “ the lords” (béli), 
“the dignitaries” (LU.MES.DUGUD), or “the grandees” 
(GAL), etce.; we have the texts of the regulations to which they 
were subjected and the oaths they had to take. These texts only 
speak of their obligations, particularly that of loyalty toward the 


1° Giiterbock, Kumarbi, pp. 21 and *20f., frgm. ¢; p. 98. 

17 Sommer, l. c., p. 8 f.; ii 60; Gurney, I. c. p. 68. 

18 EK. Forrer, Boghazkéi-Texte in Umschrift II No. 23, §30f.; E. H. 
Sturtevant and G. Bechtel, A Hittite Chrestomathy, p. 190 f.; their transla- 
tion quoted here with slight changes, 

1° Sommer, /. c., p. 209 ff.; id., Hethiter und Hethitisch, p. 28. 

2° Sommer, I. c., p. 14f., iii 43 ff.; Gurney, l.c¢., p. 63. 
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king and his direct descendants, but not of their rights, and the 
whole tenor implies that they had none. 

It should be remembered in this connection that both in the Old 
and New Kingdoms the Hittite state was organized along the lines 
of feudalism, a system that prevailed at this time over a large area ; 
according to some scholars it is characteristic of “ Uberlagerung,” 
that is, a society in which a conquering group was superimposed 
over the local population, and this is actually true of the Hittite, 
Mitanni and Kassite empires. The holders of big estates formed 
a kind of aristecracy, but apart from the exemptions from certain 
feudal duties we learn nothing about their powers. On a higher 
level, the feudalistic system meant that conquered territories were 
incorporated into the Empire as vassal kingdoms. The local ruler 
was denied the rights of external policy, but had authority in the 
internal affairs of his realm, except in cases of special gravity as 
mentioned before. Such a system could only work as long as a 
king was powerful; in times of trouble it was bound to collapse, 
and the history of the Hittites contains enough examples of such 
setbacks.** The very elaborate loyalty oaths show clearly the vital 
importance that was attributed to the loyalty of vassals and officials 
toward the king. 


(c) THE PEOPLE AND THEIR RIGHTS 


The social structure of the Hittite state is not clear. In the 
Laws, only two classes are mentioned: free men and slaves. Who 
were the free? The fine stipulated in the latest version of the Laws 
for the murder of a free man is so high that one is inclined to 
take “ free man ” here as equivalent to “ noble ” or “land owner ” 
(§ IV). There were serfs, listed as inhabitants of estates, who 
were “ given” to a new owner together with the land. What pro- 
portion of population consisted of serfs, and whether there existed 
free small farmers beside them at all, is not clear. The term 
muskénu, known from the Code of Hammurabi as a special class 
between “free men” and “slaves,” is used occasionally in Hittite 
texts, but seems simply to mean “ poor”; there is no indication 
for the existence, among the Hittites, of a social class of muskénu. 


* After the murder of Mursili I (Proclamation of Telipinu), at the 
accession of Mursili II (his Annals), before Suppiluliuma (KBo VI 28), 
and under the latest kings (the Madduwatta text and texts referring to 
Suppiluliuma II, Laroche, Rev. d’Ass. 47, 70 ff.). 
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Still less do we know about the rights of the people. In the same 
context in which the old king Hattusili I says that the elders should 
not talk to the king, this statement includes the people of several 
towns and of the whole country.** On the other hand, it was the 
duty of the government to treat the people justly; just judgment 
for all, including slaves and widows, is made a rule for the 
governors.** 


Il. Laws or THE STATE 


(a) WHO MADE THE LAW? (b) WAS IT CODIFIED? (c) WAs IT 
MADE PUBLIC? 


There is what we call the Hittite Code, a collection of approxi- 
mately two hundred laws, in two parts named after the first words 
of each “ If a man” and “ If a vine,” respectively. Who made it? 
The collection contains different elements, which are in many cases 
expressly distinguished by the statement that “formerly ” the law 
was such and such, but that “now” it is different. Usually the 
reform amounts to reducing the fine or to replacing a cruel penalty 
by a more humane one. For these two layers, an older and a newer, 
one has introduced the terms Customary and Statute Laws.** I 
think that this distinction is essentially correct. It would mean 
that the older laws existed from time immemorial, that they were 
customary in the sense that they reflect old customs, so that they 
cannot be ascribed to a legislative act of one ruler. The Statute 
Laws, on the other hand, would be the result of legislation, and 
the text sometimes mentions a king as the author of such innova- 
tions. Unfortunately the king’s name is never mentioned. On 
grounds of language one may date this version to the period of 
the Old Kingdom, and as a more exact date the reign of Telipinu 
or of his son has been proposed. This may very well be correct 
although it cannot be exactly proved. If it is correct, the redaction 
of the Statute Laws and the edict regulating the royal succession 
and the rights of the pankus would fall into the same period. 

But the history of the Hittite Laws does not end here. As 
already mentioned, we have one copy of a later version. Linguis- 


22 See note 17. 
23 Bel madgalti iii 29-32; Gurney, l.c., p. 92. 
24 E. Neufeld, The Hittite Laws, p. 95 ff. 
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tically it belongs into the New Empire, and as far as its contents 
are concerned it marks a considerable step forward toward clearer 
and more logical formulation. Unfortunately this version covers 
only a small part of the whole. 

Whether this writing down of the laws can be called a codifica- 
tion is another question. Law historians distinguish between a 
code and a “ Rechtsbuch,” and the Hittite Laws would rather fall 
under the second category, if they have not to be considered a still 
looser compilation. There are instances where the normal case was 
not mentioned at all, in other words, where only cases of a special 
nature were felt to require regulation by law. 

Whether or not these laws were made public is very hard to de- 
cide. With the bulk of the population illiterate, even the setting 
up of a stele like that of Hammurabi would not mean more to the 
average person than the possibility of saying: Look, here is what 
our king has done for us! The Hittite Laws were not even written 
on a stele; they were available only to the professional scribes. 
That some importance was given to them can be concluded from 
the fact that there existed several copies and that these were kept 
in different buildings of the capital; *° but that is all we can say. 


(d) CONTENT: CIVIL OR RELIGIOUS, OR BOTH? 


The Hittite Laws are civil, not religious. The prohibition of 
black magic, or of contaminating a person’s property by careless 
disposal of the remainders of exorcism, cannot be called religious 
laws. They fall under the category of protection of property and 
personal well-being just as the laws concerning theft or assault 
and battery. 

Of the subject matters treated we can only give a very brief out- 
line. Homicide, assault and battery, and theft have been men- 
tioned. They take up a large portion of the Laws. Others deal 
with: marriage and divorce, feudal duties and land tenure, find- 
ings, incendiarism, sexual offenses, and other things. Also wages 
and prices are fixed in the Laws. 


** The “new” fragments, found in the campaigns since 1931 and pub- 
lished in KUB XXIX, come from the “archive” in the SE of Biiyiikkale 
(see numbers, find-spots and plan in KUB XXIX, Foreword), whereas the 
“old” tablets, found in 1906-11, come from other parts of the city. 
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(e) HOW WAS THE LAW ENFORCED? 


Since we do not have Hittite legal documents, it is impossible 
to check the rules set in the Laws against actual practice as in 
Mesopotamia. About the courts we have already spoken when deal- 
ing with authority. There is one detail which sheds some light on 
the question of enforcement: In an instruction an official is told 
that he should treat cases of homicide according to the usage pre- 
vailing in different parts of his realm. Where death penalty is 
customary, he should apply it; where another penalty (the exact 
nature of which escapes us) is in use, he should act accordingly.*® 
Now, in the Laws, death penalty is not applied for homicide at all; 
only a Wergeld (“composition ”) consisting of a certain number 
of persons, or of silver is paid to the family of the slain. If, there- 
fore, the governor could apply death penalty in places where it was 
customary, this means that the Laws were not enforced uniformly 
throughout the Empire. 


III. Conciusion 


On the whole, law and authority were well established in the 
Hittite Kingdom. We have seen that the king was considered the 
deputy of the supreme god and functioned as the highest priest. 
The elaborate rules set up in order to protect him from all con- 
tamination ** reflect the sanctity of his person. The punishment 
for rejection of a royal judgment may also be interpreted as re- 
flecting the same concept. Another way of strengthening the au- 
thority by religious means are the oaths, taken by royal princes, 
officials and vassals alike in the presence of the gods. If the Sun- 
god is called “the just lord of judgment” in a hymn,?* this is 
obviously borrowed from Akkadian hymns to Sama§; but it is sig- 
nificant that such ideas were taken over. Hattusili III says “ Even 
while I was sick I witnessed the justice of the goddess.” 7° Here 
the Hittite word for “justice,” handandatar, is written, in a re- 
cently discovered copy, with the ideogram NIG.SI.SA which 


26 Bel madgalti iii 11 ff.; Gurney p. 89. 

27 J. Friedrich, Mitt. Altorient. Ges. 4, 46 ff.; Goetze, ANET 207. 

28 KUB XXXI 127 i 1; transl. JAOS 65, 251. 

29“ Apology of Hattusilis” (Sturtevant-Bechtel p. 67), i 44f. with the 
dupl. KBo III 6+ Ankara ... Bog. Tabl. No. 64 i 38. 
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stands for Akkadian méSaru. We have heard about this term.*° 
It is noteworthy that it occurs here in a context quite different 
from that in which it is used in Mesopotamia: it is not the king 
who establishes méSaru, but the deity who has it. It is likely that 
the Hittite and Akkadian terms did not mean exactly the same, 
but the fact remains that the association was made by the scribes. 

These details reflect the impact of Babylonian civilization upon 
the scribes of Hattusa. We have seen that the conceptions of law 
and authority in the Hittite state were not in all points the same 
as in Babylonia, but the essential similarity is unmistakable and, 
of course, not accidental. 


8° When writing these “Conclusions ” I had seen, through the kindness 
of the organizers of this symposion, Prof. Speiser’s contribution. 





AUTHORITY AND LAW IN CANAAN-ISRAEL 


I. MENDELSOHN 


CoLuMBIA UNIVERSITY 
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OUR SOURCES FOR THE sTupy of the institution of kingship in 
Syria and pre-Israelite Palestine in the second millennium B. Cc. 
are extremely meager. We have no law codes or important his- 
torical annals. The material at our disposal consists of the Ugaritic 
legends of King Keret and the hero Aghat, several short royal 
inscriptions, a number of legal and business documents from 
Alalakh, and some references in the Old Testament. Thus our 
knowledge of the functions of kingship in those countries is at 
best very sketchy. 

At the very outset it should be pointed out that Syria-Palestine 
was a rain culture. Its prosperity depended on rain coming down 
from heaven and hence there was no compelling need for a highly 
centralized government ruling over a large territory as was the 
case with the irrigation cultures of Egypt and Babylonia. Syro- 
Palestinian society was organized in small city-states and their 
kings were mere local chieftains possessing neither great material 
wealth nor large standing armies, powers which enhance and sup- 
port the authority of a king. 

On the basis of our evidence we may safely conclude that the 
Syro-Palestinian king was not an autocrat, but that his authority 
was circumscribed by a state council whose members were recruited 
from the ranks of the rich agricultural and commercial families 
of the city-state. In the Keret Legend we are told that the king 
once invited his seventy “bulls” (translated “peers ”), and his 
eighty “ gazelles” (translated “ barons”), to a feast.t The text 
does not inform us about the functions of those “peers” and 
“barons.” But from similar references in the Old Testament to 
“the oxen of Edom,” “the rams of Moab,” and “the he-goats 
of the land,” ? it is quite clear that Keret’s “ bulls ” and “ gazelles ” 


1H. L. Ginsberg, The Legend of King Keret, p. 24, col. 4, ll. 6-7. 
2 Ex. 15: 15; Isa. 14:9; Ez. 17: 18; 34: 17; Zech. 10: 3. 
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were the representatives of the aristocracy who in some way shared 
in the government of the kingdom of Ugarit. 

Rib-Addi, an Egyptian official in the el-Amarna period, men- 
tions “ the city lords ” of Byblos.* Prince Zakar-Baal of the same 
city (ca. 1100 B. c.) convened his city-council, the mé‘éd, in order 
to decide the fate of the unfortunate Egyptian envoy Wen-Amon.* 
The term “lords of the city,” which was applied by Rib-Addi to 
the aristocracy of Byblos, is employed also to designate the oligarchy 
of Shechem. It was the ba‘alé shekhem who gave Abimelek seventy 
pieces of silver to carry on the war against his half-brothers.° 

From the Keret and Aghat legends we learn that one of the 
primary functions of the Syrian king was the administration of 
justice. Daniel is a king who “ judges the case of the widow, adjudi- 
cates the cause of the fatherless.”® The neglect of this royal duty 
was deemed sufficient reason for the removal of a king from his 
throne. Keret who, because of illness, was unable to discharge his 
obligation as supreme judge of the land, was asked by his son 
Yassib to abdicate so that he, the young and vigorous prince, could 
ascend the throne.* That the Syrian king performed the function 
of a chief judge is also attested in historical inscriptions. Niqmepa, 
king of Alalakh (15th cent. B.c.) passed judgment in a case in- 


volving murder and confiscation of property. He is also reported 
to have settled a case concerning the extradition of fugitive slaves.® 
Yehimilk of Byblos (11th cent. B. c.) describes himself as “a just 


king, a righteous king.” ® 


There is a reference in the Keret Legend that the king was the 
son of El*® and that the crown-prince Yassib was nursed by the 
goddesses Asherah and Anath."' In its religious implication these 
circumlocutions express the belief that the king holds his office by 
divine appointment; in its political implications, the claim of the 
king’s divinity is used as a means to enhance the authority of the 
ruler, to secure his throne, and to guarantee the stability of his line. 


8 J. A. Knudtzon, Die El-Amarna-Tafeln, No. 138: 49. 
*Cf. J. A. Wilson, JNES 4, p. 245 and Ez. 27: 9. 

5 Judg. 9. 

°C, H. Gordon, Ugaritic Literature, p. 88, 1. 9. 

7H. L. Ginsberg, op. cit., p. 32. 

®D. J. Wiseman, The Alalakh Tablets, Nos. 17, 101. 
®°M. Dunand, Revue Biblique, 39 (1930), p. 322. 
10H. L. Ginsberg, op. cit., p. 26, ll. 20 ff. 

11 Ibid., p. 23, col, 2, ll. 25-27. 
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II. ISRAEL 
KINGSHIP 


In entering Israelite Palestine we confront a people that was 
basically different in its social heritage and religious outlook from 
the surrounding nations. The nomadic past, the experience in 
Egypt, and the covenant with Yahweh, all three impressed an 
indelible mark upon the mind and consciousness of the ancient 
Hebrew. 

The aura of semi-divinity which, at least in the early period, 
surrounded the office of kingship in Babylonia, derived its origin 
from the secular and religious functions of the king. The Baby- 
lonian king was the chief irrigator, the supreme legislator, and 
the intermediary between the gods and the people. None of these 
functions was performed by the Hebrew king. He was not the inter- 
mediary between Yahweh and the people—this was the function 
of the priests, and a priesthood with an ancient tradition existed 
long before Saul. The Hebrew king exercised the function of a 
supreme judge, but he was not the legislator—the térdth and the 
mishpatim were derived from religious and secular sources ante- 
dating kingship. Moreover, the institution of kingship in Israel 
lacked even the halo of hoary antiquity which kingship claimed in 
Egypt and Mesopotamia. Hebrew kingship was an outgrowth of 
the institution of “the judges ” and it was established in the broad 
light of history for a specific purpose: to defend the country 
against the onslaught of foreign enemies.** Hebrew kingship lacked 
sanctity and its only claim in the realm of religion was that it had 
been approved, albeit reluctantly, by Yahweh.’* The Hebrews, like 
most other nations of the Ancient Near East, were a legal minded 
people. The relationship of the citizen to the king, and even that 
of the people to their god, were based on a legal contract, on a 
solemn covenant, called brith. This conception, or behavior pat- 
tern, was in conformity with their social and religious background. 
According to the Babylonian Creation Epic, the Mesopotamian 
deities created man in order that he provide food and shelter for 
the gods so that they could live at ease. This notion of man’s place 
in the universe reflected the common Mesopotamian practice of the 


12 Saul was first anointed by Samuel as a ndgid, that is, as a military 
leader over the people, I Sam. 9: 16; 10: 1. 
18T Sam. 10: 17 etc. 





28 I. Mendelsohn 


manumission of a slave under the condition that he provide for his 


former master as long as he lived—man’s status was that of a 


conditionally freed slave. The opposite view prevailed among the 
ancient Hebrews. According to them man was created in the 
image of god, or as the Psalmist expressed it, man was only “ little 
less than a god.” '* Whether the Hebrew was of the desert, or of 
the town, he was a free man, stubbornly refusing to submit to the 


yoke of serfdom.’® 

That the institution of Hebrew kingship was the outgrowth of 
political and national necessity and that it was established with the 
consent of the people is amply attested in the annals of the Old 
Testament. Saul, the first king, was proclaimed ruler by the people 
after his victory over the Ammonites.1° “The men of Judah” 
anointed David king over the house of Judah.'* Seven years later 
“all the elders of Israel came to the king at Hebron; and king 
David made a covenant with them at Hebron before the Lord, and 
they anointed David king over Israel.” ** Rehoboam, the son of 
the mighty Solomon, had to leave the capital city of Jerusalem to 
travel to Shechem where “all Israel had come . . . to make him 
king.” 7° After Rehoboam had refused the demand of the people 
to “lighten the hard service . . . and the heavy yoke,” that is, to 
reduce taxes and corvée labor, North Israel revolted against him 
and set up its own government. They called the successful leader 
of the uprising, Jeroboam, to the assembly and made him king 
over all Israel. This rebellion against the grandson of David was 
sanctioned by the prophet Ahijah in the name of Yahweh.*° After 
the revolution against queen Athaliah, in which “the people of 
the land” and the priesthood (under the command of Jehoiada) 
took an active part, king Joash was made to conclude a twofold 
covenant: between god and himself and between the people and 
himself.2? When “the book of the law of the Lord ” was found in 
the temple, king Josiah and the people made a covenant before the 


14 Ps, 8: 6. 

15 Cf, I Kings 12: 16. 

16T Sam. 11: 14-15. 

17 TT Sam, 2: 4. 

18 TT Sam. 5: 3 =I Chron. 11: 3. 
19T Kings 12: 1. 

2°T Kings 11: 26-40; 12: 2-20. 

21 TI Kings 11 = II Chron. 23. 
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Lord “to keep his commandments and his testimonies and his 
statutes,” °* including the one that limited the power and the 
authority of the king himself.** 

The historical evidence of the inherent weakness of Hebrew 
kingship also manifested itself in two unique facts unparalleled 
in the Ancient Near East. One was the consistent anti-monarchical 
sentiment which ran through the whole period of the kings,** and 
the other was the existence of prophecy, the phenomenon of indi- 
viduals who rose in the gate of the city and publicly denounced the 
king with impunity. As was the case in Ugarit, there are refer- 
ences in the Old Testament expressing the idea that the king stood 
in a special “ sonship ” relation to god. These are: “ You are my 
son, today I have begotten you” and “I will be his father and he 
shall be my son.” *> This notion, however, did not reflect the 
attitude of the people; they were merely obsequious utterances 
voiced by court poets. A belief in divine kingship—in any form— 
was totally foreign and incomprehensible to the Hebrew mind. 
Such a concept was at variance with the actual position held by 
the king in Hebrew history and in the Yahwistic religion. 


THE ELDERS AND THE PEOPLE 


The fact that the king’s authority was based on a covenant con- 
cluded with the people does not, however, imply that ancient Israel 
was a democracy, or that the king was a constitutional ruler 
accountable for his acts. When the historical texts speak of “ the 
people, all Israel ” ete. as having initiated political actions or par- 
ticipated in state affairs, they employ these terms in a figurative 
manner. “ The man of Judah ” or “ all the tribes of Israel ” refer 
to the elders as the representative body of the people, and not to 
the masses of the free citizens.*° These elders, variously called 
“the elders of the city, the elders of the land, the heads of the 
people,” were never elected by the people nor were they ever re- 
sponsible to them. They were recruited from the ranks of the 
wealthy families, from the aristocracy, and they constituted a 
council of nobles on a local or national scene. In the pre-mon- 


*2TI Kings 22: 8-22: 3 = II Chron, 34: 14, 29-32. 

23 Dt. 17: 14-20. 

247 Sam. 8: 11-18; Jer. 23: 1-4; Ez. 43:7; Hos. 3: 4; 8: 4 ete. 
25 Ps, 2:7; II Sam. 7: 14. 

26 Cf. II Sam, 2: 4; 5: 1-3; I Kings 8: 1-3; 12: 1 ete. 
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archical period the local government was concentrated in the hands 
of the elders. It was they, and not the people, who chose and 
anointed the first kings.*7 Though the institution of the elders 
underwent a radical change with the appearance of the monarchy 
which tended to centralize the administrative and judicial powers 
under its own control, the elders at all times retained within their 
territory a limited amount of governmental authority.** Local 
autonomy in some degree prevailed in almost all provincial towns. 
In times of crisis, when a state council was convened by the king, 
the elders served as the representatives of their local communities. 
It is doubtful whether the terms qahdal and ‘édah, when used in a 
political sense,*° actually implied a general assembly or parliament 
on a natioanl scale in which all citizens or their elected delegates 
took part. In all probability the participants at such national coun- 
cils were “the elders of Israel ” or “the elders of Judah.” *° The 
people never played any direct role in the national government. 
All they were able to do, and at times did, was to shout “ Long 
live the king! ” ** 


THE LAWS 


Syria and Palestine were integral parts of the very literate Near 
East. Indeed, to this part of the Fertile Crescent belongs the 
honor of having invented the alphabetic script. It should there- 
fore cause no surprise to find that the law, the basis of civilized 
life, was here set down in writing and made public. Thus far no 
codes of law have been recovered in Syria, but there can be no 
doubt that collections of written laws did exist. In Israelite Pales- 
tine the law was reduced to writing from very early times. The 
basic law, perhaps consisting only of the ten commandments,** was 


27 Judg. 9: 6; I Sam. 8: 4-5; II Sam. 3:17; 5: 3. 

28 Cf. I Kings 21: 8 ff.; II Kings 10: 1 ff.; Dt. 19: 12 ete. 

*°T Kings 12: 3, 20; ef. Ps. 107: 32 where méshab zeqénim is parallel to 
qehal ‘am. 

8° Cf. I Kings 20: 7; II Kings 23:1; when I Kings 20: 8 speaks of “all 
the elders and the people,” “the people” refers to the aristocracy of 
Samaria as may be seen from a parallel reference in II Kings 23: 1 which 
speaks of “all the elders of Judah and Jerusalem,” where “ Jerusalem ” 
stands for the aristocracy of the capital. 

81T Sam. 10: 24; II Kings 11: 12. 

32 Cf, Ex. 34: 28; Dt. 10: 4. 
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incised in stone ** and deposited in the ark.** The large body of 
téréth, huqqim and mishpatim were recorded in sefdrim (“ books ” 
or “scrolls ”), and made available to the people by means of recita- 
tions and interpretations in open public gatherings. Moses com- 
manded the elders of Israel to set up big plastered stones and write 
upon them “the words of the law very plainly.” ** When Joshua 
made a covenant with the people at Shechem he wrote down the 
statutes and ordinances in “ the book of the law of the Lord.” The 
text goes on to say that he then set up a stone in the local sanctuary 
as a witness to the covenant.** It may be assumed that he also 
deposited “the book” in the temple. The priest Hilkiah found 
“the book of the law in the temple of the Lord ” in Jerusalem **“— 
in the most natural depository for such “ books.” 

That brief collections of laws, perhaps dealing only with specific 
topics, were widely circulated in priestly and intellectual circles is 
evident from many references. The prophet Hosea complains that 
even if he were to write the laws in “ ten thousands ” of copies they 
would still be disregarded.** King Jehoshaphat ordered his state 
officials, Levites and priests, to go about the country in order to 
enlighten the people in the law. We are told that these civil and 
religious dignitaries “taught in Judah, having the book of the 
law of the Lord with them.” *° We may safely assume that each 
emissary was equipped with a copy of the law. At certain set times 
“the book of the law ” was read and expounded to large gatherings 
of people. According to Deuteronomy the law was to be read to all 
the people, men, women, children, and aliens “ at the end of every 
seven years.” *° King Josiah ordered a public reading of “ the 
book of the covenant which had been found in the house of the 
Lord.” ** Also Ezra read “the book of the law of Moses” at an 
assembly of all the people “ gathered as one man into the square 
before the Water Gate.” * 


33 Cf. Ex. 31: 18. 

54 Dt. 31:9; I Kings 8: 9. 

85 Dt. 27: 8. 

86 Josh. 24: 25-28. 

87 TT Kings 22: 8. 

888: 12 (reading with Q. rubbé). 

8° TIT Chron. 17: 7-9. 

49 31: 10-13; see also Josh. 8: 30 ff. 
“1 IT Kings 23: 2 = II Chron, 34: 30. 
42 Neh 8: 1 ff.; see also 9: 3. 
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The legal structure of the Old Testament does not recognize any 
distinction between religious and civil laws; even slavery assumes 
an ethical character. In this respect the Hebrew codes differ in the 
most striking manner from the Mesopotamian and Hittite codes 
which are entirely secular. Viewing the whole body of laws as it is 
embedded in the Pentateuch, it represents three layers: (1) re- 
ligious laws traced back to Moses; (2) Canaanite civil law which 
the Hebrews adapted to their own needs when they settled in 
Palestine; and (3) legal precedents established in various Hebrew 
law courts and transmitted from generation to generation. We have 
no record of the existence of a legislative body entrusted with the 
task of promulgating laws in ancient Israel. The civil laws in the 
Pentateuch are mostly case laws issued by city elders, professional 
lay judges, and the king. It does not appear that the priests acted 
as legislators or judges in purely civil cases. Their domain was 
the sacred law, they were the guardians of the (dréth.** According 
to Ex. 18:19-26 Moses appointed only lay officials as judges. 
Jehoshaphat appointed the chief priest Amariah “over .. . all 
matters of the Lord,” that is, as the supreme judge in religious 
affairs, while Zabadiah, the governor of Judah, he appointed “ over 
all the king’s matters,” that is, as supreme judge over civil affairs.** 

In the pre-monarchical period the judicial functions were carried 
out by the city elders and by professional judges appointed by 
them.*® The city gate served as the court house and the proceed- 
ings were open to the public.*® This position was retained by the 
elders also during the monarchy.** Even the judicial reforms of 
Jehoshaphat did not deprive them of their age-old prerogatives. 
The new royal appointees were recruited from the ranks of the 
Levites, priests, and “ the heads of families,” the latter term being 
merely another expression for elders.** 

We have only one recorded case of a king issuing “a statute and 
ordinance.” This was the case of David who promulgated the law 


48Cf. Dt. 31:9; Ez. 22:26; 44: 23-24 ete.;: and see A. Alt, “Die 
Urspriinge des israelitischen Rechts,” in Kleine Schriften zur Geschichte 
des Volkes Israel, Vol. I, p. 289. 

*4TT Chron. 19: 11; see also Dt. 17: 8-11. 

4° T Sam. 8: 1; see also Josh. 24: 1 ete. 

46 Cf. Dt. 21: 19 ete.; Am. 5: 12, 15; Zech. 8: 16; Job 29: 7; Ruth 4: 1 fff. 

‘7 See particularly I Kings 21: 8. 

*® II Chron. 19: 5-11; see also Dt. 16: 18, 
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concerning the distribution of war booty.*® But there can be no 
doubt that the king had legislative power in matters pertaining to 
the state. Laws relating to taxation, military service, and corvée 
labor were issued by royal order.®® The king served as the supreme 
judge and final arbiter in disputed cases.°* The Ugaritic story 
about prince Yassib who demanded that his father descend from 
the throne because he could no longer perform his duties as a judge 
has its parallel in the story of Absalom. He also accused his father 
in neglecting his judicial functions. He addressed himself to the 
litigants, saying: “ Oh that I were judge in the land! Then every 
man with a suit or cause might come to me and I would give him 
justice.” °* According to Jeremiah (22:15-16) the ideal king is 
he who does justice and righteousness, who judges the cause of the 
poor and needy. 


CONCLUSION 


Ideally, the foundation of ancient Hebrew society rested on sedeq 
which means both justice and righteousness. Theoretically, every 
member of the community, be he king, notable, priest, or day 
laborer, was required to live up to its rules. Economically, the 
adherence to sedeg meant the safeguard of the rights of the poor 
against the rapaciousness of the rich; legally, it meant that justice 
must be applied impartially, for all were equal before the law; ** 
politically, it meant that the king was chief among equals and not 
above the law; ** religiously, it meant that he who walked in the 
path of sedeq walked in the path of god. The Deuteronomist sum- 
marized his social theory in the demand: “ Sedeq, and only sedeq, 
you shall follow, that you may live and inherit the land... .” 


4°T Sam. 30: 23-25. 

50 Cf. I Kings 5: 27-30. 

51 Cf. II Sam. 12: 1-6; 14: 1-11; I Kings 3: 16-28; 7: 7; II Kings 4: 13; 
15: 5; Prov. 20: 8. 

52 TT Sam. 15: 2-6. 

53 Dt. 16: 19. 

54 Cf, II Sam. 12-7 ff.; I Kings 21: 19. 

5516: 20. 
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ANCIENT INDIA HAD NO TERM exactly equivalent to our word 
‘law,’ in the same way that it had no word for ‘ religion ’ or ‘ phi- 
losophy.’ The fact is that Indians categorized the areas of human 
culture differently from us. To understand their view it will be 
well to consider briefly their categories. The Indians spoke of cer- 
tain great aims of human life and effort, and they divided their 
literature and science according as it served one or another of 
these aims. What we call law falls into two of these categories 
without filling either one. 

The first category with which we are concerned is dharma, a 
word which means the correct traditional order of things,—pure 
customs, correct sacrifices, the proper relation between the different 
classes of society. The literature of dharma contains a substantial 
part of Indian law and I hope to show in what follows that it is 
the more important part from a long-range view of Indian his- 
tory. But the books of dharma contain much other matter as well, 
matter that we would assign not to law but to social custom, ritual, 
religion and mythology. 

The second aim of human effort with which we are here con- 
cerned is called artha, which means material advantage, social pre- 
ferment, wealth, power. The literature which serves this aim con- 
sists on the one hand of popular maxims and didactic tales, and on 
the other of scientific treatises on a multitude of subjects, military, 
political, economic and others. The culmination of this literature 
is the arthasdstra or Book of Artha par excellence, which is a text- 
book on how to manage an empire. Accordingly, this category also 
contains a part of Indian law. But note the law of the arthasdstra 
is of a particular kind. It is profane as opposed to religious, ma- 
terialistic as opposed to idealistic. Its purpose is avowedly nothing 
more than artha, material advantage, or as we would phrase it 
these days, efficiency and power of the state. 

Thus, what we call law falls in the Indian view into two sets of 
things, the one religious and the other profane. The distinction 
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between the two sets is not simply philosophical. The literature of 
dharma and artha follow separate historical traditions. Let me 
begin by speaking of the tradition of dharma or religious law. 

The oldest books of dharma which have come down to the present 
time are in the form of brief enigmatical sentences composed with 
a view to facilitating the memory of the text rather than to giving a 
logical and rational picture of the society and customs of the times. 
The reason for this is that these dharmasiitras as they are called 
were not at first written down; they were memorized. As the pupil 
memorized the brief sentences he would be furnished with a more 
compendious oral explanation by his teacher. We have some five 
or six of these texts deriving from a period which is usually set in 
the loose-fitting limits of 600-300 B. c. 

Each of these dharmasitras was originally the product of a par- 
ticular Vedic school. That is, each text was handed down by a 
succession of brahmin priests and students. The dharmasitra of 
a school formed only a small part, a sort of supplement one might 
say, to the main body of traditional lore memorized by members 
of the school. The main tradition consisted of hymns and magical 
charms, ritual and mythological commentary, mystical speculation 
together with very practical rules for sacrifices. The rules on 
dharma or religious law were the last part of this tradition to be 
frozen, the last part to reach the stage of being memorized. 

How deeply the origins of this law are embedded in other re- 
ligious and ritual matter can best be shown by giving a summary 
of the contents of one of these early texts. I choose the book of 
the school of Gautama because it is usually considered to be the 
oldest.* 

Gautama’s dharmasitra contains among other matter the fol- 
lowing, and in the following order: 

Rules on how to purify oneself; regulations governing the life 
of a student of the Vedas; rules for religious mendicants and forest 
hermits; the different types of marriage; rules for a householder, 
listing the recitations, libations and sacred fires which are required 
of him; how to treat a guest; the immunity of brahmins from 
punishment; the sacraments; rules governing sex; occupations that 


1The Institutes of Gautama, edited by Adolf Friederich Stenzler (Lon- 
don, 1876). The work has been translated into English by Georg Biihler in 
The Sacred Books of the East, Vol. II (Oxford, 1879). 
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may be followed by different classes of society ; forms of ownership 
of property ; fines and punishment for abusing or injuring a member 
of a different social class; punishment for theft and for damage 
caused by cattle; rates of interest; witnesses and judges; periods 
of impurity; ancestral feasts; from whom one may accept food and 
what kinds of food one may eat; methods of outcasting and crimes 
from which one may be outcast; rules of inheritance. 

Not more than a fifth of this is what we normally term law. 
The majority of the rules are not justiciable, but are rather not the 
concern of the individual, his family and his caste. Rather than 
make this modern distinction, however, let me characterize Gau- 
tama’s dharmasiitra in more meaningful terms. 

The regulations here given apply strictly to one small group of 
brahmins, specialists in a branch of the Sima Veda. Most of the 
rules are enforceable, if at all, only by this group. Outside this 
group society is recognized to consist of four great classes. First, 
there are the brahmins, the class to which Gautama’s group belongs. 
Then comes the nobility, headed by the king. Third are the vaisyas, 
originally ‘the commoners,’ but by this time specializing in herd- 
ing, trade and manufacture. Last come the sidras or peasants, who 
are not twice-born and are therefore outside the pale of Vedic 
religion. There is at this time no body of law which applies to 
all four classes alike. And this remains true of religious as opposed 
to profane law for all time to come. 

The king is mentioned in Gautama’s book perhaps ten times; I 
think not more. Often when he is mentioned it is in connection 
with conflict of interest among the four social classes. Thus Gaut. 
8. 3: 

The duty [of a king] is the protection of his people and the prevention of 
confusion of the classes. 


Or Gaut. 23.14: 


The king shall cause a woman who commits adultery with a man of lower 
class to be devoured by dogs in a public place. 


Matters that do not involve a conflict of classes or castes are not 
the concern of the king; they are to be decided within the class 
where the matter arises. Thus Gautama has the following sentence 
and all the old dharmasiitras have some comparable statement. 
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The laws of [other] countries, castes and families which are not opposed 
to the sacred tradition have also authority. (Gaut. 11.20.) 


What we have then in the earliest period of Indian law is an 
essentially isolationist society. Each social group has its own cus- 
toms and laws based on religious sanction. The customs of the 
brahmins may already have been regarded with greater respect 
than those of other classes, though this has been denied by some 
scholars. 

Private property existed and so did kingship. The duty of a 
king was to protect his subjects; his right was to collect taxes 
from them. But beyond this his authority over them extended only 
to the settling of disputes between different social groups. This is 
typical of the tradition of Indian dharma for all time. One may 
point to a significant custom of later times. When a caste or village 
council could come to no unanimous decision, they could avail 
themselves of either of two procedures. They could appeal to the 
ordeal or they could appeal to the king. King and ordeal were on 
much the same plane. They were invoked when the normal institu- 
tions of society broke down. 

However, with the increasing complexity of society the legal 
authority of the king increased. This may well have been a slow 
process in the northwest of India. But in the kingdom of Magadha 
the process occurred rapidly. Magadha is in the northeast, its 
center being in the southern part of the present province of Bihar. 
There is reason to suppose that Magadha had developed a strong 
centralized state by 500 B.c. By the time of Candragupta Maurya 
(ace. 323 B.c.) Magadha had conquered the whole of north India 
and its administrators had developed a system of profane law quite 
different from the religious tradition I have described above and 
admirably suited to this solitary example in India of the total state. 

Our knowledge of Magadhan administration and law is derived 
almost entirely from a single work, the ArthaSastra attributed to 
Kautilya, the brahmin minister of the first Mauryan emperor. This 
text was unknown to modern Indianists before its recovery from 
southern manuscripts in 1908. One may truthfully say that its 
appearance has antiquated everything written on the subject of 
ancient Indian government before that date. Unfortunately, 
scholars are not perfectly agreed as to the correctness of the at- 
tribution or the date of the text. I have not space to enter into 
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the arguments but can only give here my opinion, an opinion which 
I think is shared by the majority of contemporary Indianists.* 

The ArthaSistra, it seems to me, like all other comparable San- 
skrit Sastras of which we have more definite knowledge, is actually 
the product of a school or guild rather than of a single man. To 
be specific, it is the product of what one might call the Mauryan 
chancellery, of which Kautilya was the most famous representative. 
In its present shape it contains a few passages which may have 
been added after Maurya times, but the major portion of the text 
and certainly the basic theories and attitudes of the text derive 
from the Maurya empire. 

Now, Kautilya’s ArthaSistra differs fundamentally from the re- 
ligious tradition that I described above. In the first place its con- 
ception of government and law is profane. After quoting various 
other opinions, the opinion of Kautilya is given: 

Kautilya holds that material advantage is the chief end, for the other 
aims of life, both religion and pleasure, depend upon it. (Arth. p. 12.) 


Kautilya differs also from the authors of the religious legal 
tradition in advocating royal interference in all the concerns of the 
people. The king should not limit his interference to matters serv- 
ing a religious end, but he should regulate the conduct of his 
people wherever it is to his advantage to do so. The result is a 
picture of government as elaborately organized and ramified as any 
that can be found in the ancient world. A simple list of the king’s 
governmental departments will give some idea of this picture. 
Kautilya speaks of separate departments and supervisors for each 
of the following affairs: 

Accounts; mining and metalwork; gold and coinage; ware- 


? A summary of the various views put forth regarding the Arthasaistra up 
to the year 1934 may be found in Benoy Kumar Sarkar: The Positive Back- 
ground of Hindu Sociology, The Sacred Books of the Hindus Series Vol. 
XXXII (Allahabad, 1937), pp. 209-353. The references to the Arthasastra 
which I give below are to the Mysore text: The Arthasdstra of Kautilya, 
edited by R. Shama Sastri, Government Oriental Library Series, Bibliotheca 
Sanskrita No. 37 (Mysore, 1909). The work has been twice translated. 
First, into English by its discoverer: Kautilya’s Arthasdstra, translated by 
R. Shamasastry, Government Oriental Library Series, Bibliotheca Sanskrita 
No. 37 Part II (Bangalore, 1915). This translation is in need of revision. 
Second, into German by Johann Jakob Meyer: Das Altindische Buch vom 
Welt- und Staatsleben (Leipzig, 1926). 
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houses; commerce; forests; the armory; weights and measures; 
roads; toll-houses; weaving; agriculture; pasture-lands; spiritous 
liquors ; slaughter-houses ; prostitution; the navy; live-stock; pass- 
ports ; revenue; law; fortifications; and the special military depart- 
ments of cavalry, elephants, chariots and infantry. 

This bureaucracy is almost as elaborate as it is in a government 
of the present industrial age. Kautilya realizes the difficulty of 
supervising this elaborate bureaucracy. He says, 


Just as it is impossible not to taste the honey or the poison that finds 
itself at the tip of the tongue, so it is impossible for a government servant 
not to eat up at least a part of the king’s revenue. Just as fish moving 
under water cannot be discovered to be drinking or not drinking the water, 
so government servants cannot be discovered when taking bribes in govern- 
ment work. (Arth. p. 70.) 


Accordingly, an elaborate system of espionage is instituted to 
watch over the ministers and a system of counter-espionage to 
prevent them from being corrupted by foreign powers. There are 
informants, agents provocateurs, poisoners and assassins. The 
atmosphere is so thick with suspicion and fear of sudden death that 
one wonders why a man should seek to become a minister in such 
a state. Even the king is in constant danger. An older political 
writer quoted by Kautilya says, 

Princes like crabs are apt to eat their parents. Accordingly, when princes 


are lacking in filial devotion they shall be secretly dispatched. (Arth. p. 
32.) 


It would be easy to multiply evidence of the police-state nature 
of Kautilya’s government. But let me limit myself to a few items 
showing how it may have affected the common people who lived 
under it. 

In the cities an official called a gopa (the name, significantly, 
means a cowherd) is entrusted with keeping records on each group 
of 10, 20 or 40 households. He must report the caste, family and 
occupation of every man and woman of these households as well 
as their income and expenditure. (Arth. p. 144.) 

As regards the peasantry, Kautilya advocates the formation of 
villages by direct government colonization. 

Either on new or old land, by bringing in foreign peasants or by employ- 


ing his own excess population the king should plant colonies. (Arth. p. 
45.) 
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The land in these colonies was given out for life but could revert 
to the king if his officials felt that the peasant was not working it 
efficiently. 

Not only in these colonies, but throughout the empire the state 
was to appoint the village headman, who was subordinated through 
an elaborate chain of command to the central administration at 
the capital. This village administration was not only to prevent 
theft and mendicancy but was to see that no amusement halls were 
erected in the villages and that no dancers, singers or wandering 
actors and musicians entered the villages, “for in this way the 
men will take pleasure only in their fields; and the king’s revenue, 
forced labor, goods and crops can be increased.” (Arth. p. 48.) 

This development of arthasdstra or profane law was as short 
lived in India as it was brilliant. The Buddhist emperor Asoka 
(273-232 B.c.) may have helped to break down the brutal system 
which he inherited. This is largely guesswork. What is more cer- 
tain is that the four centuries of invasion and foreign rule which 
followed shortly after AsSoka’s death put an end for all time to a 
universal Hindu state. Kautilya’s work was not entirely forgotten 
but it was never developed further in any respect. The only texts 
we have on profane law in succeeding centuries are in every way 
inferior to Kautilya. The kings of later dynasties preferred to rely 
on the older and safer tradition of religious law, only seasoning it 
to taste with a few bits of Kautilya’s policy. 

For this old religious law to serve state purposes it had to be- 
come divorced from the Vedic schools of its earliest period. This 
is just what we find in the lawbook of Manu and its numerous 
successors. The particular rules of various schools are combined 
and compromises are effected. The date of Manu is quite uncer- 
tain, probably within a century and almost surely within two cen- 
turies of the date of Christ. In it and in its successors the religious 
basis is present. But instead of forming four-fifths of the content 
as in the dharmasitras, religion now forms perhaps a half. Dis- 
putes between different social groups have grown more frequent. 
We hear of arguments over land boundaries, between a tenant and 
his landlord, between a farmer and his herder of cattle. It is sig- 
nificant that the boundary disputes are mostly between neighbor- 
ing villages rather than between individual villagers. This last sort 
of argument one presumes was regularly settled in the village itself. 
For the prominence given to cases between farmer and herder 
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one must remember that these classes of people regularly belonged 
to different castes. 

The theory of the king’s authority is likewise developed in Manu 
and in even greater elaboration in the Mahabharata, that enormous 
Sanskrit work which began as an epic and ended about A. D. 100 as 
an encyclopedia.’ If the king was willing to renounce the material 
power of Candragupta his claims to religious sanctity were fully as 
high if not higher. A king is now regularly called an incarnation 
of divinity. Five or according to some texts eight gods are incor- 
porated in him:* Sirya, the sun god, which one can understand 
from the king’s resplendence,®> Yama, the god of death and justice, 
for the king brings death to his enemies and dispenses justice to 
his people,® Varuna or Indra, because only under a good king does 
the rain fall from heaven,’ and so on. It is difficult to say how 


3 References below to the Mahabharata are to the critical edition, which 
is now half completed: The Mahdbhdrata for the first time critically 
edited by Vishnu 8S. Sukthankar (1925-1943) nad 8. K. Belvalkar (1943- 

) (Poona, Bhandarkar Oriental Research Institute, 1925- ). The 
English reader may form a very fair idea of the doctrine and attitude of 
the Mahabharata from either of the two complete English translations: The 
Mahabharata of Krishna-Dwaipdyana Vydsa, translated into English prose 
[by Kesari Mohun Ganguli and others], published and distributed chiefly 
gratis by Protap Chundra Roy (Caleutta, 1883-1896); The Mahabharata 
translated literally from the original Sanskrit text, edited and published 
by Manmatha Nath Dutt (Calcutta, 1895-1905). Both translations, how- 
ever, are based on texts which contain insertions of a fairly late date. 

‘ For the incorporation of five gods see Mahabh. 12. 68.40 and Rimiayana 
(The Ramayana of Valmiki, North-western Recension [Lahore, 1928- 
1947]) 3.43.12; of eight gods, see Manu (Manusmrti 3rd ed. [Bombay, 
Nirnaya Sagar Press, 1902]), 7. 4-7. 

° Tejas or military resplendence is the peculiar property of the nobility, 
just as tapas or creational heat is the peculiar property of the priesthood. 
“The strength of the nobility is tejas (ksatriyandm balam tejah),” 
Mahabh, 1. 165.28. Accordingly, tejas is regularly attributed to the epic 
heroes, e.g. to Bhisma (6.15.74), to Bhagadatta (6.17.36), to Krishna 
(anantatej@ 6.21.14). Of a great warrior it is often said that no one 
can look at him; he is too resplendent (e.g. 6.19.12 and 33: 6.55.25; 
6.78.11). So Arjuna is as hard to look at in battle as the sun (1.1.83). 
So also 1.78. 6. 

*The Rimiyana goes so far as to suggest that since kings are gods on 
earth they are really doing us a favor when they execute us, for we are 
thereby sent to heaven. (NW. Ree. 4. 14. 18-21.) 

* This idea is common. See, four example, Mahabh, 4.27.15; 12. 29. 48; 
12. 139. 9. 
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seriously the Indians took this matter of royal divinity and the 
point has been much argued. My own feeling is that they took it 
seriously enough but that gods were not so awesome a thing to 
them as they may seem to us. There were thousands of gods, who 
were not essentially different from men; more powerful, but still 
subject to lust and hatred and death. One must note an important 
distinction: the Indians claimed their king to be an incarnation 
of gods, not of God. The king was no Vishnu on Earth like the 
kings of Cambodia. 

The duties of this royal personage are partly as in pre-Mauryan 
times: to protect his people and dispense justice. But one aspect 
of this justice is greatly developed in the Mahabharata. It is above 
all the duty of the king to preserve the four-fold nature of society. 
He must not only settle disputes between the classes; he must 
keep each class to its proper duties. He must see that no brahmin 
plows or trades, that no Sidra or tradesman enters the nobility or 
assumes brahmin functions. This four-fold classification readily 
passes in the ancient Indian mind from a social fact to a meta- 
physical truth. And just as it was thought that one could produce 
magical results by an act of truth, just so the king by inculcating 
rigid class distinctions within his state was supposed capable of 
bringing the world back to the golden age. It is the king, not his- 
tory, which makes the change of epochs.* Could he perform his 
task perfectly, we should again live each man a thousand years 
and the crops would grow of their own accord. 

There is an instructive tale in the Twelfth Book of the Maha- 
bharata, which tells of a king of the Kekayas seized by a demon. 
The king effects his escape by means of an incantation. This incan- 
tation is phrased just like the acts of truth that we hear of else- 
where, those poetical revelations of reality that spring to the lips 
of a man under ordeal or in some great crisis and that are capable 
of overturning the normal course of nature. Among the statements 
of the king are these (Mahabh. 12. 78) : 


In my kingdom is no unlearned brahmin, nor one who has failed in his 
vows nor one who drinks not soma; no, nor one who keeps not the sacri- 
ficial fire. [Leave me and] take possession of other than me and mine! 
(vs. 9) 

Honored, granted donations, gentle, speaking truth, my brahmins follow 





® Cf. Mahabh. 12. 139. 10. 
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their proper tasks. [Leave me and] take possession of other than me 
and mine! (vs. 12) 

My nobles ask not, rather do they give; they teach not, rather do they 
learn; they perform not the sacrifice but pay for its performance. (vs. 13) 

They protect the brahmins and turn not back in battle. They follow 
their proper tasks. (vs. 14) 

[My commoners] live by plowing, herding and trade, without guile, care- 
ful and industrious, disciplined aad truthful. (vs. 15) 

My Sddras serve the three upper classes, properly and without grumbling. 
They follow their proper tasks. [Leave me and] take possession of other 
than me and mine! (vs. 17) 


The demon then leaves the king in peace, for his kingdom has 
the supernatural power of truth. 

This religious basis of law predominates through the rest of 
Indian history until modern times. This is not to deny the de- 
velopment of commercial law at the hands of later commentators 
or of an essentially profane theory of inheritance in the commenta- 
tors and legal anthologists of the south and west. Whatever de- 
velopments occur are still set in a religious framework. Commen- 
tators and anthologists begin with cosmology, go on to rules for 
Vedic study and the duties of the householder. The subjects of 
worldly law are always subordinated in their minds to larger or 
at least other interests. 

It is well to point out the advantages of this Indian tradition, 
for I fear you will be struck at first by its vices. Since the 17th 
century we have not recognized the divine right of kings and lately 
we have become increasingly critical of class distinctions. The 
great virtue of the religious legal tradition of India was that it 
caused the state to interfere as little as possible with the indi- 
vidual. In most of his affairs the individual was guided and judged 
by his neighbors, his caste brotherhood, his village council or head- 
man. Only in his dealings with the outside world was he subject 
to the king’s laws as interpreted by the king’s pundits. As John 
Mayne, the exponent of Anglo-Indian law puts it in the mouth of 
his village informant: “We observe our own rules. Where there 
is no rule we ask the pundits.”® And the kings were as anxious 
not to interfere as the subjects were to preserve their own customs. 
One frequently has the impression that the administrators regarded 
lawsuits as a nuisance. Witnesses are fined for wasting time. In 


® John Dawson Mayne, A Treatise on Hindu Law and Usage, 3rd ed. 
(Madras, London, 1883.) 
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the Mahratta Confederacy, the last great Hindu state and, accord- 
ingly, the one of which our knowledge is most detailed, we know 
just how lawsuits were treated. Where a village dispute came 
before the king’s officer his regular procedure was simply to refer 
the case to the council of a neighboring village.*° In this way he 
washed his hands of it. 

This isolating, class-conscious society of India could be brutal in 
many ways, but it could also be marvellously tolerant. The sidra 
who overheard a recitation of the Veda had boiling lac poured in 
his ears. On the other hand, so long as he stayed with his own 
castemen he could marry and hand on his property according to 
any system of which his castemen approved, he could drink his 
liquor which the brahmins abominated, and he could worship any 
god he pleased. The pundits were there to give advice if he asked 
for it, but they did not force it on him. This, it seems to me, is no 
small virtue. 


SUPPLEMENT 
Tue LAW or MAGADHA AND THE LAw or CI‘IN 


I should like to point out one parallel between the history of 
Indian law and that of another ancient civilization, for I have not 
seen it remarked on elsewhere. I mean the development of the 
ArthaSaistra in Magadha and the development of the legalists in 
the state of Ch‘in in ancient China. Actually, the parallel extends 
much further than to law, in fact to the whole social and cultural 
history of the two states. Each state was the ultimate victor from 
a long period of warring kingdoms. This history can be traced 
more clearly in China. But we know that in India in 500 B.c. 
Magadha had recently conquered and incorporated her eastern 
neighbor, Anga. Shortly after that time she broke the Vajjian 
confederacy to the north. Next came the great kingdom of Kosala 
on the west, and this was followed by Avanti, still farther west. 
Finally, in the wake of Alexander’s returning soldiers, Magadha 
under the new dynasty of the Mauryas swept across the whole of 
northern India. This was in 323 B.c., just 102 years before the 
state of Ch‘in accomplished a similar hegemony throughout China. 


10 Cf. Surendranath Sen, Administrative System of the Marathas, 2nd 
ed. (University of Calcutta, 1925), page 351. 
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The victory of both states seems to have been due to the same 
causes: a ruthless foreign policy, an efficient, highly centralized 
administration, and an emphasis on the army. In both kingdoms 
the doctrine of the total state became popular. Every inhabitant 
should subserve the interests of the king. Every social action 
should be regulated by precise laws. These should be made clearly 
known to the inhabitants and enforced even at the cost of cruelty. 
This doctrine is expressed in the ArthaSastra. It was expressed by 
the Ch‘in legalists.™* 

From the moment of victory, however, the history of the two 
states diverges. In both states failure followed success. But these 
two failures are of different sorts. The dynasty of Ch‘in fell in a 
few decades, execrated by every Chinese author whose works have 
come down to us. The Mauryas of Magadha maintained their 
position for a century and a half. But if Machtpolitik and the 
legal system of Machtpolitik seems to have been more successful 
in India than China on this account, a longer view of history, I 
think, will furnish a different result. While the dynasty of Ch'in 
soon disappeared, many of its principles of empire were taken 
over, whether willingly or not, by the succeeding dynasty of the 
Han, and these principles continued to function in the political 
history of China from that time forward. In India, on the other 
hand, the principles of Kautilya were almost forgotten in the 
period of invasions that followed the fall of the Mauryas. It is 
true that in later times a strong dynasty occasionally tried to revive 
the ‘ ArthaSaistra’ state. But the main stream of Indian history 
ran in a very different channel. From the end of the Maurya 
dynasty the typical Indian state was decentralized and socially 
isolating. That a religious orientation has been typical of Indian 
society could be shown in a hundred ways, of which I shall take 
only one. There are literally thousands of manuscripts of Manu, 
Yajiavalkya and Vasista, while there have been found only three 
manuscripts of Kautilya’s Arthasastra. 


11 Such as Shang Yang and Han Fei-tzi. The first of these was a minister 
of Ch'in between 359 and 338 B.c. and so was a contemporary of Kautilya. 
One may be sure that neither of these great ministers had heard of the 
other. Yet how close are their ideas of government will appear to anyone 
who reads their works. For Shang Yang see The Book of Lord Shang 
translated by J. J. L. Duyvendak (London, 1928). 
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LACK OF SPACE COMPELS Us to focus our attention almost exclu- 
sively on the China of the Chou dynasty, that is, on the span of 
eight centuries beginning late in the eleventh century B.c. and 
ending abruptly in 221 B. c. with the creation of a new centralized 
form of empire.’ Even within these chronological limits, moreover, 
we must concentrate, at the risk of possible distortion, on the evo- 
lution of but a few key concepts. Concerning the many philo- 
sophical theories which, during the second half of the dynasty 
(sixth century B.C. onward), arose out of the breakup of the old 
way of life that then took place, we can say extremely little. 

Feudalism is the word commonly, and with considerable justice, 
applied to the political system that operated during the early cen- 
turies of the Chou. Only a small part of the country was directly 
ruled by the Chou kings themselves. The remainder was divided 
into a host of petty states or principalities, held by titled nobles 
who were linked to the house of Chou by ties of vassalship. Within 
each state, most of the land was in turn subdivided among rela- 
tives, officials and courtiers of the presiding noble. Beneath this 
ruling class lived the great mass of commoners, most of whom 
were peasant serfs hereditarily bound to the lands they cultivated 
for their overlord proprietors.” 

The entire population was thus, in theory, integrated into an 
ascending pyramid capped by the Chou monarch, whose claim to 
universal sovereignty is graphically expressed in the following pas- 
sage from the Book of Odes (Ode 205) : 





1 The Chou is traditionally said to have been founded in 1122 B.c., but 
the actual date was probably almost a century later. Though the dynasty 
officially ended in 256 B.c., the really decisive break between it and later 
epochs came only in 221, when its successor dynasty, the Ch'in, achieved the 
unification of all China. 

* For a detailed account of this system, see the writer’s “ Feudalism in 
China,” in Rushton Coulborn, ed., The Place of Feudalism in History, to 
be published, probably in 1955, by Princeton University Press, 
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Everywhere under vast Heaven 

There is no land that is not the king’s. 

To the borders of those lands 

There are none who are not the king’s servants. 


A characteristic feature of this political system was its reliance 
on custom and personal relationships rather than on any clearly 
defined body of law. Its resulting arbitrariness, however, was to 
some extent tempered by certain moral and religious considerations. 
The aristocracy, for example, were expected to live according to 
an elaborate but (in early Chou times) unwritten code of polite- 
ness and honor known as /i—a word that may be variously rendered 
as rites, ceremonies, traditional mores, customary morality, ete. 
These li, however, were excessively refined and laborious to learn, 
so that it is questionable whether they affected the commoners, 
save indirectly, to any great extent at this time. 

Among the psychological factors giving the aristocracy its power 
and prestige, probably none was more important than the cult of 
the ancestors. Unlike the commoners (who at this period bore no 
surnames), each aristocratic clan maintained genealogies through 
which it traced descent from famous ancient heroes. To the spirits 
of these heroes the clan members offered periodic solemn sacrifice, 
in return for which they received powerful aid and protection. 

The dominance of this cult probably goes far to explain one of 
the most striking differences between early China and many other 
ancient civilizations: the absence in the former of a universal 
church or a significant priesthood. For this there is a two-fold 
explanation. In the first place, the ancestral sacrifices of each clan 
were necessarily offered only to its own clan ancestors, not to those 
of any other clan. Secondly, these sacrifices, in order to be effec- 
tive, had to be performed by the clan members in person, not by 
priestly proxies. As a result, the ancestral cult was inevitably 
divisive rather than unifying in its effects. It could not readily 
develop into a national religion with a powerful organized priest- 
hood. 

Peculiar to the Chou ruling house was a further important re- 
ligious sanction for its sovereignty, embodied in the theory of T*ien 
Ming, “the Mandate of Heaven.” Ming, rendered as Mandate, 
literally means “ command.” Tien or “ Heaven,” the supreme Chou 
divinity, was undoubtedly originally conceived of in anthropomor- 
phic terms. Already early in the dynasty, however, there are numer- 
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ous instances in which we find the word depersonalized into the 
name for a non-anthropomorphic divine power identified as the 
blue vault of the sky, or even secularized entirely into the everyday 
designation for the physicai sky.* According to one plausible expla- 
nation, T‘ien was perhaps originally a word simply meaning “ great 
man.” Then in historic Chou times it came to be used by the Chou 
more specifically as a collective designation for their own “ great 
men ” of the past, i.e., the Chou departed ancestors. Finally it 
became the name for the realm occupied by these ancestors, i. e., 
the heuvens or sky.* 

In essence, the T*ien Ming theory asserts that a ruler’s political 
legitimacy depends upon whether Heaven approves of his rule by 
conferring on him its Ming or Mandate. Thus when the Chou 
overthrew the preceding dynasty of Shang (also known as Yin), 
they justified their act by asserting that the final Shang king had 
been a dissolute tyrant; that he had therefore forfeited Heaven’s 
Mandate ; and hence that they themselves, in destroying him, were 
simply executing the will of Heaven. This idea appears clearly, for 
example, in the following exhortation addressed by the Chou to 
the adherents of the fallen dynasty very shortly after the conquest: ° 
Oh ye numerous officials who remain from the Yin! Heaven, unpitying and 


implacable, has majestically sent down its disaster on Yin, and we of the 
Chou have [merely] acted to support its Mandate (Ming). Assisting its 





’ Numerous examples of all three usages can be found in the Book of 
Odes: (a) As an anthropomorphic divinity (Ode 236): “ Heaven (T‘ien) 
gazed below. ... Heaven made for him a match, .. . fair as a sister of 
Heaven. ... There came a command from Heaven, ordering this King 
Wen,” ete. (b) As a non-anthropomorphic supreme power identified with 
the blue vault of heaven (Ode 121): “O blue Heaven so far away, when 
will this all be settled?” (c) As the everyday name for the physical sky 
(Ode 178): “Swoop flew that hawk straight up into the sky (T‘ien).” 
Cf. trans. of Arthur Waley, The Book of Songs (Boston and New York, 
1937), pp. 262, 156 and 128 respectively. 

*See H. G. Creel, The Birth of China (New York, 1937), pp. 342-344. 
The ancient graph for T‘ien clearly represents a human figure with out- 
stretched arms and legs, i.e., “the great man.” A transition such as this 


is quite conceivable in a language like Chinese, which has no inflection 
and hence no ready means for distinguishing gender, number, etc. 

* Book of History, V, 14. Cf. translations (here modified) of J. Legge in 
Sacred Books of the East, Vol. III (Oxford, 2nd ed., 1899), pp. 196-197, 
and of B. Karlgren in Bull. of Museum of Far Eastern Antiquities, No. 22 
(Stockholm, 1950), p. 55. 
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brilliant awesomeness, we have effectuated the royal punishment and have 
correctly dealt with Yin’s [Heavenly] Mandate. . . . Oh, ye numerous 
officials, it is not our small state that has dared aspire to the Mandate 
held by Yin, but rather it is Heaven that has denied you its trust... 
and has given us its support. ... How could we ourselves have presumed 
to seek the throne? ... It is simply that what we, the people here below, 
have done, represents the brilliant awesomeness of Heaven. 


The vital feature distinguishing this T‘ien Ming theory from 
superficially similar theories elsewhere, such as that of the Divine 
Right of Kings, is the Chinese insistence on the fact that Heaven 
may conceivably transfer the Mandate from one ruling house to 
another. That is to say, even after Heaven has once conferred 
its Mandate on a certain ruling house, it may thereafter withdraw 
it at any time, should that house prove to be unworthy. This 
distinction is important, because it means that in ancient China, 
unlike some other early civilizations, the king was definitely not 
regarded as a divine being. On the contrary, he was a man like 
other men, though one who, because of his superior qualities, had 
been chosen by Heaven to carry out its divine purpose.® This 
explains why in later times the theory was repeatedly invoked to 
justify the numerous changes of dynasty that have taken place in 
China, and why even today the Chinese term for revolution is 
ko ming, which literally means “ transferring the Mandate.” 

The heavy burden of moral responsibility such a doctrine could 
impose upon a ruler is vividly illustrated by the following state- 
ment, issued in the name of the youthful second Chou king (trad. 
1115-1079 B. c.) by his regent uncle, the revered Duke of Chou, at 
a time when the new dynasty was threatened by rebellion: ? 


Unpitying Heaven sends down injury on our house... . I am not perfected 
or wise, leading the people to tranquillity; how much less then should I 
be able to comprehend the Mandate of Heaven? Yes, I am but a little 
child; I am like one who must cross deep water. ... Alas indeed for the 
widowers and widows! In performing Heaven’s service I have been remiss, 





*The fact that, beginning in Chou times, the Chinese sovereign was 
traditionally known as T‘ien Tzu, lit. “Son of Heaven,” might at first 
sight seem to point to a different conclusion. The term becomes readily 
understandable, however, if we accept Creel’s theory, mentioned above, that 
Tien had first been the collective designation for the Chou royal ancestors, 
and only later became transformed into a more generalized divinity. 

* Book of History, V, 7 (Legge, op. cit., pp. 157-159; Karlgren, op. cit., 
pp. 36-37). 
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and have greatly thrown trouble on my person. Yet I, the young one, have 
no self-pity.... 


This is the prototype of a long series of penitential edicts in 
which kings and emperors of China, sometimes as recently as the 
past hundred years, have held themselves accountable not only for 
human disorders, but also for floods, droughts and other disorders 
in the world of nature.*® 

The ethical ideas introduced by the T*ien Ming theory were, 
with the coming of Confucianism (sixth century B. c. onward), 
enormously strengthened and elaborated. Mencius (379 ?-281? 
B. C.), for example, declared flatly that “the people are the most 
important element” in a state, and that a tyrannical ruler no 
longer deserves to be called ruler, but should be removed, by force 
if need be. Heaven, he said, does not actually speak itself, but re- 
veals its choice of a ruler by the manner in which that ruler, 
through his own exemplary conduct, succeeds in gaining the sup- 
port of his people. As evidence, Mencius cited the great sage-kings 
of antiquity who, through sheer force of virtue alone, induced all 


® Cf. the edict of August 22, 1862, issued in the name of the youthful 
T‘ung-chih Emperor by the two co-regent Empresses Dowager: “ During 
the night of the fifteenth of the seventh month, a flight of many shooting 
stars was suddenly seen moving toward the southwest; on the nights of 
the twenty-sixth and twenty-seventh, a comet appeared twice in the north- 
west. That Supreme Blue One [Heaven], when thus sending down its 
manifestations, does not produce such portents in vain. Moreover, begin- 
ning last month and continuing without abatement until now, an epidemic 
has been rife in the capital. Truly, though we be of tender years, we are 
filled with deepest dread and apprehension. By the Empresses Dowager 
we have been instructed that these warnings, transmitted by Heaven to 
man, are surely indicative of present deficiencies in our conduct of govern- 
ment... .” Cf. also the penitential edict of the Kuang-hsii Emperor, issued 
February 14, 1901, after the disastrous Boxer Rebellion, in which he says 
that he and the Empress Dowager had wished to commit suicide at the 
time of their flight from Peking in order to “ offer atonement to the spirits 
of our imperial ancestors.” For texts of these edicts, see the Ta-Ch'ing 
Li-ch‘ao Shih-lu (Veritable Records of the Great Ch'ing Dynasty for Suc- 
cessive Reigns) [Tokyo, 1937], Mu-tsung Sect., chiian 35, pp. 33b-34b, and 
Te-tsung Sect., chiian 477, pp. 13a-16b; English paraphrases in J. O. P. 
Bland and E. Backhouse, China under the Empress Dowager (London, 
1910), pp. 486 and 376-381 respectively (where the dates are inexactly 
given as 1861 and February 13, 1901). I am much indebted to Mr. Joseph 
Wang, of the Division of Orientalia, Library of Congress, for kindly locat- 
ing these edicts in the Library’s copy of the Shih-lu, and copying them 
for me. 
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men to be their subjects. In short, for Mencius (and for all the 
Confucianists), the ruler’s goodness, together with the popular sup- 
port it elicits, become the great criteria for judging whether or 
not he enjoys the Mandate of Heaven.° 

The championing of these ideas by the Confucianists had two 
important practical effects. On the one hand, it contributed to the 
dream, emerging in late Chou times, of a universal empire, ruled 
by a single Chinese monarch, whose benevolent sway extends to all 
under Heaven. On the other hand, it contributed to the belief that 
this monarch should be guided in his rule by an intellectual élite 
(the Confucian scholars), who through their moral training and 
knowledge of history are best qualified to interpret to him the 
meaning of the Heavenly Mandate. This dream and this ideal 
were partially realized in post-Chou times with the creation of a 
unified empire whose administrators, aside from the emperor him- 
self, consisted of non-titled, non-hereditary scholar-bureaucrats, re- 
cruited through the famous examination system. The cultural ego- 
centrism engendered in this politico-cultural system, with its far- 
flung empire fringed by tributary dependencies, was to prove one 
of the major causes for conflict when China entered on large-scale 
contacts with the West during the nineteenth century. 

Before leaving this topic of the Mandate of Heaven, we should 
stress that the conception of Heaven as an unpitying punishing 
power—a conception exemplified in the early Chou texts quoted 
above—becomes greatly softened and even transformed in the think- 
ing of many of the late Chou philosophers. By these men the uni- 
verse comes to be regarded as an organism that is self-contained, 
harmonious, and in essence good. It functions solely because of 
its own inner necessity, without dependence on any kind of an 
external volitional power. Tien, therefore, no longer constitutes 
such a presiding power in this new kind of cosmos. Rather, it 
becomes simply the name for the non-human aspects of the uni- 
verse (somewhat equivalent to our word Nature), while T‘ien Ming, 
the Mandate of Heaven, becomes one of several metaphorical desig- 
nations for its dynamic pattern. The highest function of the ruler 
in such a universe is to maintain the state of harmonious equi- 
librium believed to exist between the interlocking spheres of man 
and nature. To do this, however, he does not, like the Hebrew 


® Mencius, esp. Ib, 6 and 8; Va, 5-6; Vb, 9; VIIa, 31; VIIb, 14. 
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prophets, rely on personal divine revelation. Instead, he studies 
the way of the ancient sages, for they above all are the men who, 
through their superior wisdom, were first able to comprehend the 
organic oneness of man and nature, and on its basis to create our 
human civilization.’° Such is the rationalistic and humanistic inter- 
pretation which Chinese philosophy, with increasing clarity, gradu- 
ally gives to the old religious ideas.** 

It is curious that this philosophical conception of a harmonious 
universe should have begun to develop precisely during those later 
centuries of the Chou when intensified interstate wars, coupled 
with growing social and economic change, were rapidly liquidating 
the old order. The Chou kings had by now become mere figure- 
heads; most of the little principalities of early Chou times had 
been annexed by their neighbors, leaving only a handful of giants 
to struggle for supremacy; men of aristocratic birth had lost their 
lands and become impoverished, while some of the peasantry, at 
least, were gaining a measure of emancipation from their age old 
serfdom. Such is the background of crisis from which sprang the 
first Chinese written law codes of which we have definite knowledge, 
those promulgated in the years 536, 513 and 501 B.c. Unfortu- 
nately, these codes have not been preserved. Judging from what 
is recorded concerning them, however, it is clear that they arose 
in response to purely secular needs, and were primarily penal in 
character.** 


*° Typical of this point of view is the account in Appendix III, passim, 
of the Book of Changes, describing how the ancient sages, basing them- 
selves on their examination of natural phenomena, created the eight tri- 
grams and sixty-four hexagrams as graphic symbols of these phenomena, 
and then proceeded from these symbols to get the ideas for inventing 
plows, boats, bows and arrows, houses, and other artifacts of civilization. 
Cf. transl. of Legge in Sacred Books of the East, Vol. XVI (Oxford, 2nd 
ed., 1899), esp. pp. 353-354, 360-361, 371-374, 377-378, 382-385. 

11 For a detailed survey of this world view, which became the dominant 
one in later Chinese philosophy, see the writer’s “Harmony and Conflict 
in Chinese Philosophy,” in Arthur F. Wright, ed., Studies in Chinese 
Thought (University of Chicago Press, 1953), pp. 19-80. It should be 
stressed that this was the world view of philosophical sophisticates, not 
necessarily shared by all non-philosophical writers. Even among later 
philosophical writers themselves, in fact, throwbacks to the earlier, more 
personalistic ways of thinking can sometimes be found. A good example is 
Tung Chung-shu (179?-104? B.c.). Cf. ibid., pp. 43-44, 71. 

2 Cf. the Tso Chuan (Legge, Chinese Classics, V [Hongkong, 1872], pp- 
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It was not until the fourth and third centuries B. c., however, 
that a group of statesmen and political theorists known as the 
Legalists took the final step of exalting law as the one and only 
arbiter of human conduct. In place of the flexibly-interpreted li of 
antiquity—the traditional mores— they wished to institute a single 
body of clearly defined law to which all men high and low should 
be equally subject. In so doing, they were motivated by no burning 
desire to protect the rights of the individual. On the contrary, 
their aim was to create an all-powerful state authority which could 
forcibly put an end to the prevailing disorder. They rejected the 
concept of a harmonious universe, ridiculed the Confucian ideal 
of government through virtue, and persistently urged the need for 
absolutist controls with which to curb what they regarded as the 
essential selfishness of human nature. Law, in their hands, was 
merely one of several such controls; others advocated by them 
included state rewards for public informers, the use of secret police, 
institution of group responsibility for crime, and suppression of 
allegedly seditious literature. Thus the law of the Legalists was 
used to uphold a scale of values very different from the usual 
morality. Though its exact provisions have not come down to us, 
we know that they went so far as even to punish privately per- 
formed acts of public welfare, provided these had not been spe- 
cifically authorized by the state. 

The Legalists had their triumph in 221 B.c. when the state of 
Ch'in, employing these principles, subdued its last military oppo- 
nent and for the first time in Chinese history created a genuinely 
unified and centralized empire. The triumph was shortlived, how- 
ever, for the very harshness of the Ch‘in brought its speedy col- 
lapse. Under the following dynasty Legalism was gradually dis- 
placed by Confucianism; government by law was subordinated to 
government by moral precept. In the words of the late Professor 
Duyvendak: “ While profiting from its work, China has rejected 
the doctrines of the Law School [the Legalists]. The gulf between 
law and ethics, created by the Law School, was bridged by again 
restricting law to merely penal law. ... Law became again firmly 


609, 732, 772). The codes of 536 and 501, belonging to the state of Cheng, 
were inscribed on bronze vessels and bamboo tablets respectively; that of 
513, belonging to the state of Chin, was inscribed on iron tripods. 
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embedded in ethics ; it never acquired authority as an independently 
regulating norm of conduct.” ** 

The Confucian theory that has since prevailed has been demo- 
cratic in the sense that it has consistently emphasized the ideal of 
government for the people, has tried to counter absolutism by the 
weight of a morally-educated non-hereditary bureaucracy, and has 
sanctioned occasional political change as an escape from tyranny. 
It has been undemocratic, however, in the sense that it has never 
recognized the need of government by the people as a whole, has 
always regarded such government as the particular preserve of a 
small ruling élite, and has sanctioned political change only in terms 
of shifting personalities, not of basic change in the social and 
political order. 

It is understandable why the Confucianists, with their memories 
of what had happened in Ch‘in times, should ever afterward refuse 
to magnify law lest in so doing they cause moral principle to be- 
come subordinated to legal form. We may sympathize with their 
contention that no government is better than the men who operate 
it, and hence that the moral training of such men counts for far 
more than any amount of purely legal machinery. The mistake 
of the Confucianists, however, as of all advocates of benevolent 
paternalism, was their belief that a ruling group, even when free 
from checks such as would be imposed on it by the presence of 
influential social groups and forces external to itself, can never- 
theless long remain true to its ideals. In Confucian China such 
checks were weak because, aside from the scholar-official class itself, 
no such influential social group existed. There was in China noth- 
ing comparable to the rise of the urban bourgeoisie of the modern 
West. 

Under these circumstances it is scarcely surprising, therefore, 
that the noble Confucian ideal of government by merit has, despite 
many triumphs, too often degenerated into a government by privi- 
lege. There is a partial similarity at this point between Con- 


8 J. J. L. Duyvendak, The Book of Lord Shang (London, 1928), pp. 128- 
129. This is not to deny, of course, that there have been numerous and 
bulky law codes in later China. They were, however, primarily penal, and 
played a much less prominent role in Chinese life than that held by law 
in the West. Professional lawyers, for example, were virtually non-existent 
in China prior to recent times. For a comprehensive discussion of Chinese 
law, see Jean Escarra, Le droit chinois (Peiping, 1936). 
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fucianism and the ideology of the men who today control the 
destinies of China. For these men too, like the Confucianists, pro- 
claim the people’s welfare to be their highest aim, yet at the same 
time insist, again like the Confucianists, that the achievement of 
this aim depends on the leadership of an élite controlling group— 
in their case the Chinese Communist Party.** This is but one of 
several significant parallels to be found between these two seemingly 
sharply antithetical ideologies. 


14 The word “ partial ” in the preceding sentence deserves stress, in that 
the Chinese Communists, unlike the Confucianists, not only explicitly advo- 
cate, but even insist on, the active participation of the common man in 
public affairs. Granted that such participation is usually confined to local 
matters, and is carefully guided from above along lines which severely limit 
its scope and freedom, it has nevertheless given to many Chinese a hitherto 
unknown feeling that they have a necessary and appreciated public role 
to play. Illustrative of the differing Confucian and Communist attitudes 
toward the people is the Communist slogan, made with regard to their 
army, that “the soldiers are fish and the people water,” as contrasted with 
the orthodox statement of the Confucian, Hsiin Tzu (ca. 298-ca. 238 B.C.), 
that “the people are the water and the ruler is the boat; the water can 
support the boat but it can also sink it.” Cf. John K. Fairbank, The United 
States and China (Harvard University Press, 1948), p. 205. 

** This thesis is developed with great skill, though sometimes to excess 
and with over ingenuity, by C. P. Fitzgerald in his Revolution in China 
(New York, 1952). 





